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Perspective drawings and plans showing building
fevations and cross sections of industrial and com-
rercial bulldings and residential buildings
‘domtaining 25 or more dwelling units.

AIf. the development is to be condominium, the site
jan should depict: the type and number of units
roposed; the layout of the units and those portions
if the site shared by the owners, such as internal
ads, underground services, common elements,
tility areas, parking areas, and recreational

ilities; proposed landscaping; any other matters
quired under Section 35a of The Planning Act.

To analyze the developer's proposal, the
unicipality cireulates the plans to internal
epartments and agencies. Normally, once the
agreement is achieved, it can be registered on title
-and-the building permit can be issusd.

} Application to the Ministry of Housing
Section 24 (2} of The Condominium Act reguires
Athat prior to the registration of a condominium
escription, the approval of the Minister of Housing
is required under Section 33 of The Planning Act.
st projects are under construction or nearing
completicn at the time of the application. The
process undertaken by the Ministry of Housing is
tlined in Chart 2,

'if;tﬁe proposal is part of an existing, recently registered
lan of subdivision, the Ministry consults only with the
al municipality, and the regional municipality, if one
xists,

ny municipalities will re-circulate the site plan to
albtheir Internal agencies. Some re-cieculation may
be quite legitimate since conditions and standards
can change over time, and some time may have
elapsed between the two processes,. Delays can also
accur if the developer has not disclosed his
intention to build a condominium at the site plan
stage, since the municipality may require different
standards or conditions for condominiums than for .
réntal buildings. This may even necessitate another
written agreement with the municipality to bring the
project into line with municipal policies. If the
_b__u_ilding is nearing completion, changes can be a
VEIY expensive burden.

S‘pme municipalities use this second eirculation as
ah opportunity to extract additiona! levies from the
d veloper. If the developer has committed his ‘
Project 1o one of the federal or provincial programs

at require price ceilings, it can be very awkward.
Tho Study Group was advised that some projects
hﬂd been defayed because a municipality refused to
consent to registration of the condominium until
additional levies were paid.

6} Applications to the Ministry ol Censumer and
Commercial Relations

a) The Condaminium Act requires that if the land is
in an area to which The Land Titles Act applies.
then the land must be placed in the Land Titles
systemn before the condominium can be registered.
If the land is not in an area in which The Land Titfes
Act applies, then the title must be certified under
The Certification of Titles Act. Both applications
require many months of procedure and should be
commenced as soon as the developer decides to
build a condominium in order that registration of the
coendominium not be delayed.

b) The deveioper’s surveyor must submit prints of
his proposed property description, ard structural
plans and draft copies of the proposed
condominium declaration to The Ministry of
Consumer and Commercial Relations for approval,
The plans may be compiled from information shown
on the erchitectural plans and verified by the sur-
veyor at a later date when construction is
completed. :

The Ministry of Consumer and Commercial
Relations checks the plans against any surveys of
surrounding lands, for agreement with the structural
pians and to ensure that there is no conflict between
the description and declaration.

Drait approval of the documents (known as the “J”
Form) is then given. From the submission of the
documents to their draft approval, delays aften
oceur because of insufficient staff in the Ministry.
The Ministry reviews the documents cnly for
adherence to the minimum requirements of The
Condominium Act and not for internal consistency
or for the protection of purchaser {Section 3 {1) of
The Condominium Act},

7) Registration and transfer of title

The period between ministerial draft approval and
final approval for condominium registration can vary
from cne month to well over a year. This can be a
very critical stage, but the timing is dependent upon
the developer, the municipality and, in some cases, .
the mortgage company, In all likelihood, peopte are
living in the project in accordance with agreements
of purchase and sale, and are paying rent.

Prior to the Ministry of Housing issuing its final
approval far registration {see Charts 1 and 2), a
letter of clearance is required from the municipality,
staling that the developer has satisfied. all of its
requirements,




oval frorn the Ministry of Consumer and
riercial Relations is also required to indicate
the description is satisfactory (Section 4).

& mortgage companies stipulate that a certain
eftage, sormetimes as high as 80% of the units
be sold prior 10 1zir giving their required

n! to registration (Section 3 {1} (b)) (see
apter on Lending Institutions}. In & soft market,
iquirement can cause a lengthy delay in

the plans are endorsed with the Minister's
ature, Ministry of Housing officials send the
iments to the Ministry of Consumer and

grcial Relations, who in turn forward them to
i registry office. The declaration and

ription may then be registered by the developer
on 2 (6)).

st.land registry offices it takes less than fwo
rom the registration of the condominium to
ime the registry office has set up ledgers

owing the title to 2ach unit and iz ready to receive
ual mortgages and transfers of title to

hasers. The land registry offices in Toronto and
ipfon, however, have experiencad longer delays
se of the large volume of condominiums

ssed and insufiicient staff,

erecommend that the Ministry of Consurner and
mmercial Relations review staffing requirements
t8'survey standards branch and the land titles
ion of the Toronto and Brampton land registry
e5in order to aliocate sufficient personnel to
ondominium approval and abstracting process.

summarize, the Ministry of Consumer and

ercial Relations is responsible for checking
the condominium description and certain

ions of the declaration compty with The
ondominium Act. The Ministry of FHousing co-
lates planning analysis and approves the
ion of property under The Flanning Act. It is the
icipality's responsibility to approve the site plan
ensure that construction standards meet the
4rio Building Code requirements.

Mmended aparoval process

careful review of the registration process, the
dy.Group is convinced that the entire grocedure
d be overhauled. Our view of & new planning
val process is detailed in the following
imendations and in Chart 3, The new process
attempt to register condominium projects
Fand more efficizntly.

municipality is responsible for planning
Jdtion, inciuding consideration of munigipal
15INY mix, itis the municipality thal determines
1her a project is rental or condorminium.

o 2 T A ek A S e MU S e B A T

Since it is the local areas which are most alfected
by new development, and since it is the policy of the
Government of Onlario to give greater decision-
making powers to municipalities, the approval of
condominium development should rest with this
level of government. In arder that local government
has the input which is necessary in the field of
condominiums, the draft plan of condominium
should be tied to the issuance of the building permit
and the role of the Ministry of Housing in the
registration process should be eliminated.

Once the developer has staled his intention 1o the
municipality to build a condominium, he should be
required to enter into a site plan agreement. This
agreement should outline all those items the local
government will require before it will approve the
project for condominium registration.

This process should reduce the delay that arises
from the nondisclosure of the intenticn 1o build a
condominium. If the local government is aware of
the developer's intention at the outset, the
requirements for condominium development will be
imposed at the earliest stage possible.
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-Recommendation No. 1:

The new approval process (Refer also to Chart 3): i
an approved zoning by-law is in place, and the site
‘is on a block of land described on a regislered plan
cof subdivision, then:

A. The builder-developer discloses his intention o
he municipality to develop a condominium project,

B. The builder-developer applies to the municipality
or @ site plan agreement under Section 35a of The
Planning Act, and a building permit.

C. The municipality processes the site plan applica-
ion to ensure that alf municipal standards and
vpolicies are adhered {o.

“D. The municipality enters into a development
agreement with the builder-developer setting out the
conditions and standards of developrent. Levies
should be determined at this stage, if they have not
‘already been determined af the plan of subdivision
cstage.

We are attempting by this process 1o put the

: ._developer and the local government in the position
of having all the demands and requirements
sinvolving the project known at the outsel.

The builder-developer submits docurmentation for
d disclosure stalement to the Registrar of
‘Condominiums {see chapler on Registrar).

Currently, no municipalities have the right to
‘approve condominium decumentation, although
-some are performing this function anyway. Under
‘the new process, document approval will be the
exclusive jurisdiction of the Registrar of
‘Condominiums and will be a condition that must be
- met before the buiider-developer can proceed with
the proposed project.

F. Prior to the issuance of the building permit, the
purchaser may only enter into & non-binding
reservation agreement which the purchaser can
lerminate at any time up 1o 10 days after he receives
his copy of the documents as approved by the
Registrar.

G. After the site plan agreement is finalized and
notice of approval received from the Registrar of
condominiums, the murnicipality Issues the huilding
L permil. The buitding permit becomes the draft
approval {see chapters on Purchasing a -
Condominium and Approval Process).

H. The builder-developer starts construction.
It

L. The builder-developer submils his proposed dec-
laration and description to the Ministry of Consumer
and Commercial Relations for a review as to the
registerability of the documants.

J. The municipality receives the “J” form from the
Ministry of Consumer and Commercial RBelations
and any ather clearances necessary as a result of
conditions imposed in the development agreement.

K. The municipality, once satisfied that all the terms
of the agreement have been carried out and after a
detailed inspection of the site, endorses the final
plans for registration. Upon completion to the
satisfaction of the Ministry of Consumer and
Commercial Relations and the local government,
registralion can lake place.

By having the developer disclose his intention and
enter in a site plan agreement, the local government
will be required to issue final approval on the basis
of the developer having met the terms of the site
plan agreaement.

L. The actual registration of the condominium will
be effected by liling the declaration and description
in the local land registry office and with the
Registrar of Condominiums.

Advaniages of the new syslem

The advantages of the recommended approval
process are evident. It places the approval authority
for the condominium where it belongs, at the
municipal level, and fits in with the philosophy of
local authority and local responsibility. 1t also
removes the duplication in the process. By tying the
approval process to the building perrmit and site
ptan agreement, the proposal goes through the
municipal system once and not twigce, This means
that everyone involved should have clear cut
policies and standards to judge the merits of each
and every proposal. Additionally, it forces the
developer to disclose at an early stage his intention
to develop a condominium.

Another advantage is that the municipality has one
opportunity to charge levies and cannot go’back at
a later date 1o increase the levies. Levies should be
determined in the site plan agreement, if not already
agreed to at the subdivision stage, and should be
adhered to.

No binding agreement of purchase and sale will be.
entered into before draft approval. This wili prevent
purchasers from tying up their capital without &
fcommitment that the project will become a
condominium, ’

Elimination of duplication in the approval process
should also reduce the time period that purchasers
live as tenants in condominium developments
awailing registration.

“The new process puts the onus on the municipality
to ensure proper standards, since it will be solely
responsible for epproval. Section 35a(5) of The
Planning Act gives a municipality the authority o
enforce site plan agreements.
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The new process will be the catalyst to encourage
municipalities to have adequate standards and
guidelines in properly-formulated policies, and will
eliminate the ad hoc approach that is used today.
The rules of the game must be spetled out clearly
for all to understand and to point out the levels of

responsibility.

-changes 1o legislation required

if the recommended process is accepted,
amendments to The Planning Act and The
Condominium Act would be required to bring this
‘new system into force. The following are the various
‘pieces of legistation that must be amended.

‘Recommendation No. 2:
Section 29 of The Planning Act be amanded:

'A) To require that where no municipal structure
exists, the Minister of Housing be the approval
Jauthority.

‘This is necessary in Northern Ontario where the
lack of organized municipalities may mean that
‘Section 35a would not apply. Under these
Lleircumstances, the Minister of Housing should
“retain his authority to enter into agreements.

"B} To require that where a municipality has no
official plan and cannot use Section 35a of The
Planning Act, the project be part of a registercd plan
- of subdivision approved under Section 33 of The
“Planning Act.

‘This should only affect resort condominiums. It is
“necessary since not all municipalities in Ontario are
“covered by official plans and therefcre capable of
using Section 35a.

Recommendation No. 3:

Section 35a of The Planning Act be amended:

A} To define “development” in subsection (1), and
amend the definition of “redevelopment” to provide
that conversjon-to-condominium applications be
covered. :

“"Section 35a was not designed to control
. condominium development and neads certain
- amendments to handie all situations.

8) To empower the municipality o impose such
conditions as the Minister of Housing may impose
under Section 33(5), subjact to the appeal
provisions of Section 33(7).

This amendment refers to the Minister's power to

‘advisable bafore approving a plan of subdivision.
This does not extend to the approval of
© documentaticn,

-C) To empower the municipalily to require that an
application for first registration in the fand titles

: Sy§£em, or for certification of title, be commenced
- Prior to issuance of a building permit.

ampose general conditions which, in his opinion, are

03) To clarify that the municipality has the authority
to impose standards of width and construction
material on all internal reads.

This clarification is essential if the problems of
present owners in a matter not currently within the
control of Section 3%5a are not to be repeated. The
chapter on Municipa! Policy and Standards is more
detatled on this aspect, but we cannot over- -
emphasize the need for a clear legislative mandate.

E) To remove the 25-unit minimum in the munici-
pality's authority to require architectural drawings.

F) To enable the municipality to establish planning,
engineering and construction standards which will
minimize long-term maintenance and operation
cOsts. '

Recommendation No. 4:
Section 24 of The Condominium Act should be
amended to reflect the new system.
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The problem of construction deficiencies in
condominiums vwas one of the issues most
frequently cealt with at the public hearings. Most
‘deficiencies are not the result of builders’ delinerate
ftempts to construct inferior structures; rather the
deficiencies come about from the nature of the
construction industry as a whols.

acommendations for changes can only be

amined in the ight of why deficiencies occur and
what zction has already been taken to improve the
purchaser's 1ot

Drasign and construction considerations

fie preliminary architeclural drawings and the ar-
hitectura! portion of the final working drawings of
hé condominium are normaliy prodused by an
réhitect retained by the buildar,

Practice has varied in the industry as to the degree
the architact's involvement, which has run from
providing stock plans based on the size, shape and

armitted density of the site 1o providing
rchitectural drawings designed for the specific site
“to providing detailed supervision of construction.

ince 1974, the Ontario Buiiding Code has required
at bulldings exceeding 8,000 sguare fee!, or three
ries, be designed by architecis or professional
figineers. who should also be responsible for field
eview of the building during construction to ensure
herence to the design. This should increase the
nvolvement of professionals in actua! construction.
dwever, the requirsments for field review by
chitects or professional engineers under the new
)ntario Building Code have not yet produced a
ody of buildings where it is possible 1o identify any
significant improvement in guality contro!.

On receipt of the architectural drawings, the builder
will retain structural, electrical and mechanical engi-
gers, either separately or as a group to add their

s to the working drawings.

A good builder may even have his architect retain
the various engineering consu'tants so that their
ptans may be reviewed for consistency with the
architect's drawings.

Based on the waorking drawings, the buillder requests
bids from contractors to do various portions of the
Jork, such as concrete forming, drywall and

inting. Depending on the complexity of the
project, there may be several layers of contractors in
apyramid of contracts and sub-contracts. Many
large builders have some in-house capacity or else
nave sub-contractors who regutarly work for them.
1; Wever, the actual workers are drawn from the

he majority of condominiums referred to in
Submissions were constructed prior to the
Supervision requirements of the 1974 Ontario
uilding Code. The only qualily controt on their
Byelspmonte was by the buildor's site
vrierintes ot

Despite the hew building legislation, loday, as
several years ago, the site superintendent is still the
first line of quality control. The site superintendent,
who may be the builder himseif, a regutar employee,
or, more often, an individual hired for the project,

ccasionally has staff to aid in the office work and
field supervision; usually, however, he has littie
back-up staff.

Construction deficienciss
There are several reasons for construction
deficiencies in condominiums:

1. The craft of building has become increasingly de-
personalized in the mass nature of modern
construction; thus, tradesmen move from building 1o
building and builder to builder, feeling littie direct
involvement and interest in the product, with such
lack of feeling often alfecting the quality of
workmanship.

2. The Mechanics’ Lien Act, by altowing a
tradesman to register a lien and thereby disrupt
mortgage advances, makes it very difficult for the
builder 1o withhcld payment due 1o shoddy
workmanship.

3. The marketing of condominium units to persons
of moderate income means that there is a smaller
margin of profit than in other types of building.
Therefore, some builders concentrate cost-cutting
on such sile services as supervision and quality
control.

4. The nature of building codes from time to time
and place to place has been largely reactive to
problems which have occurred. Such codes have
not provided a design handbook or standard of
workmanship for the building industry.

The Oniario Building Code

Prior fo 1974, municipalities were authorized to pass
by-laws under The Planning Act regulating certain
aspects of building structure. Practice varied from
the passing of few, if any, by-laws to the adoption of
and additions to the suggestions of the National
Building Code, which was produced by the National
Research Council of Canada as a model code for
muriicipal%ties.

Because of the lack of uniformity in building
requirements frem municipality to municipality and
the tack of any minimum standard, the Government
of Ontario produced a minimum standard coda
based on the Nationa! Building Code,

The Building Code Act, 1974, reguires municipalities
to appoint chief building officials and the necessary
inspectors to enforce the provisions of the Code. Mo
one can construct a building unless & permit has
been issued by the chief building official and the
municipality has examined the builder's plans and
specifications prior to issuing the permit.




A Building Code Commission was created to resclve
disputes between inspectors and others regarding
technica!l interpretation of the Code. A Building
Materizls Evaluation Commission was created to
examine and research materials, techniques and

: design; this latter commission was intended to
improve construction guality,

The Code superseded all municipal by-laws relating
to construciion of buildings.: The powers of the

- municipalities to pass by-faws regulating building
siructure were made subject to The Building Code
-Act. Municipalities can still pass by-laws setting
standards in areas not covered in the Code, hut the
‘majority of municipalities have not done so.

“Many municipatities feel that their power has been
‘preempted by The Building Code. Some sven refuse
to pass by-laws relating to maintenance and
ceupancy of buildings as permitted in The
Planning Act, where this would imply a control of
.construction.

A review of the Ontario Building Code indicated that
‘the consumer largely misinterprets the Code's
“intended meaning by considering it to be a design
handbook and standard for the quality of
‘workmanship.

‘It appears that the Code is primarily concerned with
preventing fire and the collapse of a structure, We
note that at least one municipality is challenging the
-Code for the right 1o require higher fire safety
~standards. The Code also provides data for design
of such items as heating and air conditioning
systems,

‘The Code is weak in the areas of insulation, sound-
proofing, workmanship, quality and the

tablishment of standards for the design life of
:Mmalerials and construction.

These items are of major importance. The Code, in
‘8ssence, declares the minimum standard of safety
or a particular area. it does not make the distinction
between a method of high-maintenance and low-
cost construction and a low-maintenance, high-cost
‘method of construction. Thus, the Code has not
Cohsidered, and indeed was not designed, o

insider the cost benelits of various types of
sonstruction,

C netruction complaints
Numerous condominium construction complaints
vere presented at the public hearings.

Solutions to a few, such as the tale of the fire
-engine rushing to the scene of a fire and sinking to
s axles on an improperly-compacted inlernal street,
are dealt with in other parts of the report (see

Rapter on Municipal Policy and Standards). Others,
5 (_:_h as the story of the woman who sat down in her
bathiuk and sank with the tub through the fioor into

e unit below, will, we hope, be dealt with by the
HUDAC New Home Warranty Program.

However, certain general issues were raised that
must be mentionad:

1. Purchasers complained about a lack of sound-
proafing.

2. Purchasers complained about design characteris-
tics that adversely affect utility usage, because this
cost is often the main companent of common ]
expenses. hMost complaints related to bulk metering,
singte-glazed windows and the lack of insulation as
being damaging because many highrise units are
electrically heated and thereiore energy expensive.

Because of the publicity given to energy shortages,
some purchasers are demanding more economical
design where methods of reducing utility use are
provided, such as separate temperature controls in
rooms, protection of entrances from loss of heat,
proper landscaping to provide wind protection in
winter, and more efficient heat production methods
such as heat pumps.

3. Owners complained that internal street systems
gencrally did not provide access for adequate snow
or garbage removal and were rarely bullt io the
usage standards of municipal roads. Internal
services such as sewers and water mains are rarely
inspected by the municipality or designed for casy
access, maintenance and repair,

4. People camplained that workmanship is shoddy.
There is a tandency for purchasers to consider poor
finishing as a matter being a breach of The Building
Code. Even where workmanship is adequate,
purchasers tend to view cracks from normal
shrinkage and settling as an indication ¢f bad
design or construction.

5. People complained aboul a host of items,
inciuding aluminum wiring as a potential {ire hazard,
galvanized melal piping with its potential for quick
corrosion, materials with short life spans which have
to be replaced out of common expenses, and
underground garages designed without proper
protection against water penetration. A more recent
probiem is the discovery that brick-clad highrise
buildings have a tendency for the brick 1o peel away
from the structure and fall because of the differing
shrinkage rates of the brick facing and the concrete
load-bearing walls.

A condominium purchaser expects higher guality
construction than does a tenant because, as an
owner, he anticipates a longer period of residency
and consequently is more concerned about matiers
which affect his maintenance costs and equity.

6. Many owners complained that inadequate atten-
tien had been given in the Building Code to the
policy consideration of the censtruction quality of
huildings offered for sale, as distinguished from
buildings to be retained by an owner-builder.
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Recommendation No. 5: .
The Ontario Building Code be reviewed for the pur-
pose of:

A. Establishing a standard of design and workman-
ship desirable for a building retailed to the public,
as distinguished from the minimum requirements
necessary for the safety of cccupants.

B. Establishing standards on the lifetime costs of
“maintenance and repair.

- C. Establishing standards on sm}nd-prdoﬁng.

D. Ensuring energy-efficient design, including in-
“creased insulation.

E. Fstablishing the Building Code as a minimum
construction standard, with the municipality being
given the power to establish higher standards.

nspaclion

The foregoing concerns are design and construction

aults not controlled by the Ontario Building Code.

There are just as many defects which are a result of
s violations of the Code.

tis important to emphasize that under the present
system, the site supervisor employed by the bullder

$ the only person responsible for controlling
adherence to specifications, and for control of faulty
“workmanship.

The municipal inspector makes intermittent
inspections of the site. Some of these inspections
dare mandalory, such as at the backfill, roof, pre-
occupancy and completion stages. Qthers are
merely a result of the inspector's route of sites
which must be inspected and the number of
problems the inspector expects to have with the
“builder's adherence to Building Code standards.

- The municipal inspector inspects for conformity to
‘the Building Code and zoning requirements znd

does not inspect in detail the quality of
(workmanship.

- Often the main municipal inspector makes only

- Qeneral inspections and relizs on specialist
‘Inspectors for detailed work, The municipality may
‘have specialists in plumbing, health, or structural

SWork. The municipal fire department usually makes
the most stringent inspections and often finds ]
design problems not caught by the municipality at
the site plan stage.

- Other organizations also do specialized inspections.
‘Ontario Hydro inspects and cenifies electrical work
2and the Ministry of Consurmer and Commercial
- Belations inspects elevator instailations. The Ontario
Building Code now requires the builder to relain
~architects or engineers lo inspect if the building s
Jover §,000 square feel in area or three slories high.
The architects and engineers are responsible only
for inspecling to ensure conformity with the design,
fot for construction quality,

Construction deficiencies still gocur for several
reasons:

1. Inspections are intermittent and are not intended
to provide on-going site supervision.

Many examples of construction deficiencies were
presented at the public hearings. One man, for
instance, discovered that the insulation batting in
several sections of his unit was missing, with only
the paper covering affixed to the walls. Other
insulation was found without its paper wrapping
indicating that the wrapping had been removed and
used to simulate extra insulation battings during a
municipal inspection,

2. There are an inadequate number of Inspectors in
most municipalities.

3. Only in some municipalities are inspeciors
properly trained in areas outside their particular
employment experience. The qualifications of
inspectors range from experience as tradesmen to
graduation from community colleges with training
as archilectural or engineering technologists.

4. Even now, professional inspaction is merely to
ensure conformity to the design and rarely relates to
the detail or standard expected by a purchaser.

Enforcement of Code and inspaction

Various suggestions were made at the hearings as
to who sheuld be responsible for the quality of
construction,

Some consumers felt that due to the time, cost and
difficulty of suing a builder because of construction
deficiencies, greater accountability for quality
should be borne by the organizations that inspect
condominiums.

Some owners suggested that the lender of
construction money might be made Hab'e. But in
that case, there would probably be a reduction in .
the money available for housing, or an increase in
the mortgage interest rate because of increased risk
incurred by the lender.

Others felt that the municipality might be made
liable. Currently, the law is in a state of flux
regarcting the municipality’s liabitity to purchasers
for failure to properly enforce by-laws, We are of the
opinion, however, that there is little benefit in
making the municipality specifically liable i
inspection, by its intermittent nature, cannot truty
control quality.

Perbaps the best course of action is 1o ensure that
municipal inspeclions are made properly and with
the resources adequate to reveal likely defisiencies.




Recommendation No. 6

The Province of Ontario estabiish training standards
for municipal inspectors and provide the
municipalities with funds for educational programs
‘'which would allow the municipalities o meet those
standards.

Deliciency correction

Normally, a purchaser inspects his condominium
unit prior to occupancy and the builder agrees at
that time to correct any items which might need
repair. A few builders extend this procedure to the
ommon elements and arrange for an inspection by
the board of directors.

Correction of in-suite deficiencies identified at the
p_i"e—occupancy inspection is fairly common, but cor-
rection of common element deficiencies is less so. A
few condominijum corporations have taken the
builder to court, such as in Frontenac Condominium
Corp. #1 vs. Jog Macciochi & Sons Ltd. and have
béen successful, but the expense and time is
_substantial. Gne factor that adds to uncertainty in
“trying to recover costs by suing the builder is the
unresolved guestion as to who has status to sue the
buitder. It is uncertain whether the condominium
corparation, which has had no contractual relations
with the builder, has the power to sue him aver
_deficiencies to the common elements (see chapter

tv The Condominium Corporaticn).

Caondominium corporations have attempted to
protect themselves against a claim of inadequate
authority by having a representative group of
owners join with them to sue on behalf of all of the

Ait owners as co-plaintiffs. This duplication is
wasteful.

Some doubt also exists as to whether the
_condominium corporation can settle an action
gainst a builder without a difficult internal
procedure because the right to the action might be
AN assel; thus, a settlement may be a substantial
hange in that right requiring an 80% vote of

members. (Section 14(1)). (See chapler on Financial
Ad’ministration.) :

Warranties

onstruction wark performed and buiiding materials
Upplied are oflen warranted to the builder by the
adesman or the manufacturer. Should defects
ceur after the condominium corporation is
'BQistered, a cooperative builder will call on the
warranty on behalf of the corporation to have the
BCessary repairs made.

Problems arise for the unit ewners, however, when
the work or materials are not warranted or if the
warranty is personal to the builder and the builder
does not cooperate in catling on the warranty. The
tradesman or manufacturer is under no contractual
obligation with the condominium corporation to
make repairs. Because of the wide range of
construction practices and warranty types, it is not
feasible to impose a legislative warranty scheme,
aside from the HUDAC New Mome Warranty
Program,

Recommendation No. 7:

The builder acquire warrantics, where

pessible, in a form capable of transfer to the
Condominium Corporation and, on the election of a
Board of Directors by the Unit Gwners. turn the
warranties over to the Condominium Corporation.

HUDAC New Home Warranty Program

On January 1, 1977, The Ontario New Home
Warranties Plan Act, 1976, came into effect to ease
the problem of rectifying deficiencies. The Act
created a non-profit corporation to administer the
warranty plan, to assist in the conciliation of
disputes belween vendors and owners, and to
administer a guarantee fund.

The Act states that no person can act as a vendor or
a builder of a new home unless he is registered with
the warranty corporation (the definition of "home"
includes a condominium unit). Purchasers can verify
that their builder is registered by requesting
evidence of registration from him.

An applicant may be refused registration if he is not
financially reponsible or technically competent, or if
his past conduct affords reasonable grounds for
belief that his undertakings witl not be carried on in
accordance with law, integrity and honesty.

. Every vendor of a previously-unoccupied

condominium after January 1, 1977, warrants to the
owner that it is constructed in a workmanlike
manner and is free from defects in malerial: is it for
habitation; is constructed in accordance with the
Ontario Building Code; and is free of major
structural defects as defined in the by-laws of the
warranty corporation.

Purchasers should rote that the signing of an agree-
ment af purchase and sale constitutes a sale under
the warranty program. Thus, only purchasers who
signed agreements’after January 1, 1977. are
covered by the program unless the builder
voluntarily obtained such a warranty.

The warranty does neot apply to the following:
defects in materials supplied by the owner or
purchaser; secondary damage caused by defecis
such as property damage and perscnal injury;
normal wear and tear; normal shrinkage of materials
caused by drying; damage caused by dampness
arising from the fallure of the owner 1o maintain
adequate ventilation; damage resulting from
improper maintenance; alterations, deletions or
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additiors made by the owner: subsidence of the
tand around the building other than beneath the
. foolings. damage resulting from an act of God: dam-
age caused by insects or rodents: damage caused
" by municipal services or other utilities: and surface
. defects accepted by the purchaser.

_The warranty corporation will pay, cut of its guaran-

“tee fund. any person who could sue the vendor for
financial loss because of the bankruptey of the
vendor or the vendor's failure to perform the
contract. 1 will also pay any owner who could sue
the vendor because of a breach of the warranty.

A claim for a breach of warranty must he made
within one year after the warranly takes effect or if
there is & major structura! defect within four years
after the warranty takes effect,

“For the purpose of the warranty, the condominium
corporation is deemed to be the owner of the
common elements and the warranty takes effect on

gistration of the condominium. The warranty for
units tekes effect from the date in the warranty
certificate issued by the builder, which is the date
he unit is completed for possession. ’

At the moment, the warranty limit is $20,000 per unit

Or unit problems and not more than $1 miltion, or
$20,00C per unit, whichever is the lesser, for
common element deficiencies. The warranty
‘carporation may also decide to perform work in
“mitigation or in lieu of damages.

Upon receipt of a complaint, the warranty
orporation sends out an inspector. Complaints for
hose units and corporations covered by the
varranty should be addressed to: HUDAC New
Hoine Warranty Program, 180 Bloor Stree! West,

ite 702, Toronto, Ontario, M5S 2V8.

here are several ditficulties with the HUDAC
rogram: '

) An owner who purchased a unit after January 1,
977, in a condominium registered before that date,
tovered for deficiencies in his unit only and not

oﬁr_ deficiencies in the common elements.

). A candominium corporation registered. after
Quary 1.1977, may find itself in the position of
laving the common elements completed, but having
2iree categories of upits:

1-units sold before January 1, 1977 and not
overed by the warranty;

b Units sold after January 1, 1977 and coverad by
Be warranty

) unsold units for which there can be no claimant
nder the varrarly.

hf?’_ seriotisness of thesa anomalies will depend
On the definition of units and common clements
& condominiym

3) A condominium corporation’s warranty may
expire before a Board of Directors, elected by
purchasers, can make a claim if the builder delays
passing control or management information for the
year of the warranty, In these circumstances, an
owner should go directly to the warranty
corporation with his complaint.

4) The warranty corporation does not step into the
position of the builder for the purpose of obiaining
mortgage advances nor do its costs take priority
over mechanics' lien or other claimants. Thus, the
warranty corporation has little incentive to spend
money for completion; rather, it regards each dollar
spent as a dollar lost.

The cumulative effect of these difficullies is to
render complstion under the existing warranty
program an unsatisfactory method of correcting
deficiencies. The reason is that a large part of the
effectiveness of the program lies in the willingness
of the warranty corporation 1o take action. The
warranty corporation makes its own by-laws
covering the claims process apd through making
these by-laws complex or through simple inaction
can render the legislation ineffective.

Discussions with persons who have had experience
with the warranty corporation Indicated that the
warranty corporation has not taken an aggressive
approach to resolving claims. In particular cases,
where the bankrupicy of builders has left unfinished
porticns of the claim procedure, the warranty
corporation has avoided aclion and asked that other
parties such as lending institutions with money left
to advance go in and complete.

Recommendé!ion No. 8:
The Ontario New Home Warranties Plan Act be

-amended:

A. To empower the warranty corporation to act as a
irustee to barrow money from a lender who has
unadvanced mortgage funds on a condominium
project. Such a loan to take priority over claimants
whaose claims are registered subsequent to the
regisiration of the mortgage. ’

8 To émpower the warranty corporation to use
such money for thé completion of unils or common

-elements not covered by the warranty and any

remainder of such money for fufl or partial
satisfaction of warranty completion and repair costs.

Recommendation No. 9:

The warranties on the common elements take effect
from the date the builder has ceased 10 have control
of the condominium Board of Directors.




Existing deficiencies

Correction of inspection and code requirements and
the HUDAC New Home Warranty Plan will reduce
e deficiencies in new condominium heousing, but,
at.present, there are a large number of
andominiums that are faced with incomplete
onstruction, building deficiencies or a poor
standard of construction requiring exlensive
maintenance.

A few condominium corperations may be able to re-
cover costs by suing the builder, but the
corporations wifl have difficulty raising money for
ofrection in cases where it is difficult to determine
whether the problem stemmed from a deficiency or
merely a design meeting minimum but still
inadequate building by-law standards.

The problem of recovering costs was illustrated in a
recent example where extensive repair of a corpora-
on's roofing was estimated at approximately $2,000
_per unit. The corporation could not get a loan for
the required amount because it had no assets to
arrow against, and obviously a levy of $2,000 on
edach unit owner was out of the question.

ﬁi!e the Government of Ontario should act, it
ould do so in a way that does not burden the
province's taxpayers,

Retommendalion No. 10

he Government of Ontario guarantse loans

Hirough private lending institutions to condeminium
corporations niot covered by the HUDAC New Home

arranty Program for the correction of construction
zliciencies.

Gondominium Corparations, other than conversions
rom rental buildings, registered after January 1,
1977, are covered under the HUDAC New Home
Warranty Program.

Yetermination of deficiencies

One of the major difficulties for a condominiun cor-
‘Poration is often the lack of information available re-
garding the location of plumbing and electrical
‘Services, and the design of other items which are

w0t easily investigated, such as roofs.

Corporations are often able to obtain a set of
original plans from the builder, but these may not
epresent changes in design during construction.
The municipality is the only body with the
Inspection services and the ability to contral the

builder's actions sufficiently to ensure up-to-date
fiformation.

Recomnmendation No. 11:

e Municipality require "as built” plans to be filed
With the Municipality on completion ¢f construction.
All such plans be made accessible o represenitatives
of the condominium corporation in question.
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Should the planning approval process be changed
as recommended in the chapter on the Approvat
Process, municipalities will clearly be the
responsible agency for condominium development
within their jurisdiction. This will necessitate the
adoption of policies and standards as well as the
enforcement of agreements and by-laws.

Policy instruments :

In order to use The Planning Act site plan approval
process, the municipality must have an official plan.
An official plan is a formal document endorsed by a
municipal council and approved by the Minister of
Housing under The Planning Act. This document
determines general land use patterns and spells out
palicies and guidelines that will direct growth for
that municipality. The official plan, unlike the zoning
by-law, is meant to be a guide for growth, not a
rigid set of rules, This ability 1o be flexible does not
prohibit innovative approaches.

The official plan is implemented by zoning by-laws.
The zoning by-law is a very rigid, standards-oriented
document passed by the municipal ceuncil and ap-
proved by the Ontario Municipal Board., 1t very
specifically dictates how the land is to be used, floor
space requirements, front yards, side yards, and
other factors. -

Itis also in the zoning by-law that the municipality
defines “single-family”. A number of briefs indicated
that in certain projects the zoning by-law stated that
each unit was to be occupied by a "single-famity”
but units were in fact accupied by twe or three
families, Concern was expressed about over-
crowding and its inherent health and maintenance
problems. It was indicated that litle, H any, support
was given by the loca! officials. In some cases, with
many members of an extended family living in one
unit, it was difficult to determine which members
constituted part of a "single family” as defined in
the by-law. One example that came 1o our aftention
involved 27 people living in a two-bedroom high-rise
condominium.

Recommendation No. 12:

A. Municipalities provide a clear definition of
“single-family” in their xoning by-laws and enforce
the provision. In the absence of a definition of
“single-family” in a condominium declaration, a
condominium corporation be allowsd to import a
definition under the municipality’s maintenance and
occupancy by-faw.

B. As an alternative, municipalities provide restric-
tions on the maximum number of persons per
bedroom or per floor space under their powers to
pass maintenance and occlipancy by-faws.

The site plan agreement made pursuant to Section
35a of The Planning Act, was discussed in the
chapter on the Approval Process. As was indicaled,
the municipality can have exlensive control over
development with proper use of this legistation,
Untortunatety, many municipalities do not fully avait
themselves of this provision, and to the detriment of
ULUNe OCCUBANIS GO nol e Ferred el mom oo




!-.4_ _ Survey of municipal services and standards
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