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‘acommendation No. 13: o
iinicipalities enforce their site plan agreements ac-
sarding to Section 35a of The Planning Act.

Recommendation No. 14:

cipalities adopt consistent standards refating to
widih and construction of internal roads, internal
services and other facilities required for
ondominium developments. Water and sewer
easements be required to follow the road wherever

fie'chapter on municipal services outlines this need
‘greater detail. Higher standards will mean higher
itial costs, but it is hoped, lower long-term
ainfenance costs.

ecommendaiion No. 15:

icipalities have formal guidelines dealing with
tters such as parking requirements, service facili-
fes-and design criteria.

Policies can be adopted by a resolution of council
hiey can be a formal amendment to an official
plan as has been done by the Borough of Etebicoke.
alicies are essential to the evaluation of new
evelopments and conversions and for the

gsition of proper development and design

dards.

tommendalion No. 16: )

inalities develop policies and guidelines for
ondominiums and adopl them as amendments to
ir-olficial plans. These policies address alf
tters listed under Subsection 35a(2) of The
lanning Act and consider the following:

The size and complexity of condominium
carparations: apartment and townhouse
dominiums to be trealed ditferently:

important to consider complexity as well as size
because several condominium corporations have
iscovered that where common recreation facilities
are provided to several corporations, for instance,
there is a potential for conflict.

ize remains a problem. Concern was expressed

at very large corporations were unruly and difficut
.manage. The larger the corporation, the less was
he likelihood of developing in owners a sense of
mmunily spirit, co-operation and involvement in
arporation affairs.

) Par}_cfng, both in the number of spaces per unit
d Juidelines for the location of visitor parking
25 (see chapter on Municipal Services).

Whether internal streets in new and existing con-
_minium projects should be public streets (see
Rapter on Municipal Services).
) The services the municipality intends to provide
ad whether or not they will be provided on a
h_argeback system (the chapler on Municipal
Bfvices makes recommendations pertinent to this}.

F) Design standards for condominiums if different
from rental accommodation.

It is essential that thie municipalily establish clear
policies on condominium conversions so that
diseriminaticn cannot be claimed by the
‘development industry. and there is less likelihood
that municipal decisions will be challenged.

F) Designs that treet the issue of private spaces
with more sensitivity.

in high-density accommodaticon, pecple need their
own private spaces. This can he built into the
design, with a iittle imagination and creativity.

G) Encouraging garbage storage areas adjacent to
public roads so that they are accessible to municipal
trucks.

This will be useful where municipalities intend to
provide garbage pick-up services.

Although conversions were not raised as an issue at
the hearings, recommendations pertinent to conver-
sions are justified for several reasans, including the
age and maintenance problems inherent in an older
building, the {fact that conversions are not covered
under the HUDAC New Home Warranty Program,
and the lower selling price of many conversions
compared to newer candominiums.

Recommendaiion No. 17: -
Municipalities adopt an amendment to their official
plan to provide policies on condominium
conversion, including the following considerations:

A) Conversions have the same standards as new
cendominiums.

B) The issues of:

i) The overall mix of rental and freehold
accommodation in the municipality.

if) The availability of rental acccmmodation similar
to that proposed for conversian, in the general
neighbourhood. for those existing tenants who wish
to remain in rental accommodation.

iff) The vacancy rate for rental accommodation in
the municipality.

C) The process that conversion applications should
go through, e.g., that the developer be required to
indicate the quality of the building and its life
expettancy (see chapter on The Registrar),

D) Detailed inspection before recommending draft
approval.

To initiate the new procedure and have it
understood, itis necessary that workshops be held.

Recommendation No. 18:

The Ministry of Housing have ils appropriate
officials organize a series of workshops for
municipalities across the province to discuss the
new approval procedure and the methods available
to administer it,
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‘{While condominium owners pay municipal taxes at
he same rate as ownars of individua! houses, we re-
ve fewer services. We feel that municipalities
uld be ordered to regularly clear roadways on
‘ondorninium property and pay for the power of
et lighting on such roadways.”

From a brief presented by York Condominium
srporation No. 78

roblem of municipal services vas raised at
public hearing. Many condominium owners
plained that, although they had been taxed at
s'zsame rate as other home owners in the same
unicipality. they had not received the same level of
unicipal services, They staled that snow was not
ved from roads on condominium propsrty;
roperly parked cars were not ticketed: and
arbage was not collected by the municipality.
sondominium owners resented having to pay for
ate service. The injustice they perceived, their
ment as "second-class citizens”. seemed o
urb themn as much as the actual monetary loss.

cas provided by the municipality do not refate
‘ectly 1o property tax paid, any more than services
vided by federal and provincial governmenis
te to income and sales taxes, Municipalities, at
time. were mainly in the business of servicing
aperty with sewers, water and rozds. Today,
unicipalities service people as well as proparty. it
ficult to measure the benefit of most services
ovided through municipal taxation such as
cation, social services, landuse planning, fire
d-police protection.

over, municipalities are not legally empowered
_provide services to maintain roads and sewers on
ndominium property, just as thay are not
tpowered to maintain roads and sewers on other
ate properties. Legally, plowing snow from a
dominium road is analogous to plowing snow
fonma private driveway.

reason for the popularity of condominium
‘ng in Ontario in recent years is the fact that
08t is generally less than that of other forms of
G. This low cost relates directly to the fack of
nuricipat services. In a singie-family non-
ondominium project, the municipality requires the
oper 1o buikd roads, sewers and othor services
ligh standard because the roads wi'l be
sumed by and therefore maintained by, the
Uricipality. Each buyer pays his share of the
1er cost of these services in the purchaze price
WS house. Since municipal standards for
ndominium roads ave lower than for public roads,
< Cost of building a condominium is less and thus
purchase price of a unit iz lower. but the long-
b maintenance costs of what may hg
bstandard roads wust be shared by the
_cfo‘minium owners and not by all taxpayers in the
Nicipaity, :

Although condominium homeowners may not be re-
ceiving municipal services on condominium
property, they are benefiting generally from loca!
services such as trunk sewers, police, fire, social
services, education and the use of public roads
throughout the municipality.

Unfortunately, in the past, some municipatities have
regarded condominiums as a totally private concern
because rno land internal to the development is
deeded 1o the municipality, and they have therefore
exercised no site development control.

2

When the development is to be rented, the
owner/builder remains responsible for maintenance
problems. It is quite different when a condominium
corporation must lake over problems not of its own
making. Since the municipality has responsibility for
development control, it has an obligation to assume
the interests of future condominium owners.

The reasons for the exisling lack of municipal
services on condominium property do not prechude
a municipal responsibility for amenities on present
or future condominium property. Under The
Planning Act, municipalities have extensive powers
of development contre! as was discussed in the
previous chapter on Municipa! Policy and
Standards. A municipality can determine the
facitities to be providad by the condominium dev-
eloper and have an agreement describing the
developer's obligations registered against title. This
enables the municipality to control the placing of
underground services, roadway design, access,
parking facilities, landscaping, etc. Proper site
planning can prevent many of the complaints
levelled at the munpicipality, such as parked cars
blocking narrow streets and insufficient access for
fire trucks and garbage trucks.

Even though the municipalities’ most effective role
can be played at the development stage, the pro-
vincial government should make legisiative amend-
menis that enable municipalities to assist existing
condominiums with thelr servicing problems. Equity
for condominium owners can best be achizsved by
improving public services to condominium
corporations, where possible, rather than through
tax 1ebates or other means,

Al present, local governments do not have specific

~legal authority 1o provide services on condominium

preperty. Under Section 92 of The British North
Amevica Act, tocal governments are the
responsibility of the provinees, All powers of local
governments must be delegated by the province
through provincial statute, The courts, over the
years, have interpreted this very narrowly, Their
decisions have established that municipal powers
must be specifically spelled out in provincial
legistation. The tegal situation regarding services
has becn unclear for two major reasons: there are
only minimal references in Ontario legisiation to




unicipal powers rclating to provision of services
private property; and, there is no mention in
o legislaticn of providing municipal services
condominium properly. There is a need for
lisiative amendmeants to clarify this situation.

any peceple purchasing condominium housing are
unaware at the time of purchase that the internal
ads in the development are theproperty of the
andominium corporation and not of the

nicipality, The truth sometimes dees not dawn
tibthe corperation is faced with expensive
aintenance costs.

& condominium owners suggested to the Study
up that internal roads in a condominium should
ublic and that there is no advantage to having a
rivate road system. Private roads automatically

it other municipal services, such as garbage
ltection and snow-plowing provided to the
dominium corporation, and burden

dominium owners with heavy road maintenance
osts: Other condominium owners expressed a
rence for a private road system, indicating that
protects their privacy and contributes to a sense
community by providing an available place for

; fairs, dances, and other owner activities,
h-are not readily organized on public roads,

unicipality-has four possible policies that could
ursued in attempting to prevent road prablems
newcondominiums: it could insist that private
s'were ¢! a quality standard equal to that of
-roads. It could agres, if there is legislative
ority given, to provide services on condominiurn
It could assume roads internal to

dominiums as municipal roads. #t could

Urage the development of other forms of

g on public roads (see chapter on Housing
Ce). Each of these policies will be examined in
Recommendations are made only to allow for
0ssibility of a policy. The selection of the

ular policy should be up to the municipality.

landards for internal roads

e'chapter on The Approval Process, it is recom-
ehddd that Section 35z of The Planning Act be
lehded to enable municipalities to set standards
ality and size for internal roads in

ominium developments and inspect roads to
Ure-that those standards are met. This would

& municipalities the power to ensure that roads
Leondominiums were of stfficient quality to
At-exhorhitant maintenance cosls to
Sminium corporations.

GCor

unicipality insisted that the internal
LOMinium reads were of the same construction
ality s public roads, the initital cost 1o

minium buyers would increase but the long-
“Maintenance cogt would decrease.

2. Servicing internal roads

Municipalities should be enablad to provide services
on privale condominium roads where the
condominium requests them and where a sultable
arrangement can be made. The municipality might,
in seme instances, find it necessary to charge a fee
to the condominium corporation because the narrow
roads, difficult to maintain and plow, might require
special equipment. However, charges levied by a
municipality would probably be lower than those of
a private contractor, According to a brief submitted
by March Township and its condominium
corporations, the township, at one time, plowed
snow from condominium roads at cost, which was

about 50 per cent fower than that of a similar private
service,

Recommendation No. 19:
The Municipal Act be amended:

A. To define a condominium road.

B. To enable municipalities to provide road mainte-

nance. including snowplowing, on condominium
roads.

C. To enable municipalities to fevy fees for that pur-
pose, if necessary. :

3. Municipal status for internal roads

Municipatities might consider insisting that
condaminium roads be built to municipal standards
to be deeded to the municipality as public roads. It
is assumed that these roads would be of the same
quality as any other municipa! roads. but would he
narrower than the standard width of 86 feet. Under
Section 450 of The Municipal Act, a road of less
than 66 feet can be established as a municipal road
if it is approved by the municipal counci! and by the
Minister of Housing. The Ministry of Transportation
and Coemmurications has indicated that it would
fnclude such roads in its calculations for roads
subsidies to municipalities if these roads have been
approved by the Ministry of Housing.

We are confident that the Ministry of Housing, with
the concurrence of the municipal council, would
approve such roads wherever safety was not
sacrificed, and where servicing and maintenance
seemed feasible.

Recommenqalion No. 20:
A. Municipdlities consider the possibility of
assuming as public roads the roads internal to

condominiums when a development is first
considered.

B. The Ministry of Heouwsing grant approval of

municipal status lor roads of less than 66 feat that
are on condominium property, wherever feasibie,

3/




Gther forms of housing

aiis some question about the advisability of con-
ium ho‘lsmg on public roads. Once the

cept of a private community has been diluted to
swtent, perhaps other forms of freehold housing
a betler allernative. Elaboratle arrangements
otive decision-making seem unnecessary in
opmant which ditfers from any other housing
onty in the width of its streets and the size of
5. Perhaps zero lot line would be preferable
apter on Housing Choice).

oads
icies described above are available to the
ipality when it is considering new

rment. Only one is really applicable to

_ .CO"]domlniUm development and that is the
d, the possibility of municipalities providing
o3 on private condominium roads. Howeaver,
unicipality would be more likely 10 find it

ary to charge fees in the case of existing
ds'Because it would have had little or no control
he:quality of the roads with a resulting

in maintenance difiiculties.

5 a slight possibility that some condominium
vithin existing condomintums could be
ight up to the standard that the runicipality is
g on for the assumption of roads as public
vithin new condominiums. Condominium
rations interested in deeding their roads to the
pality might explore this possibility. ttis

d that the condominium corporation would
bringing the reads up to standard.

ations might require some assistance in

‘the necessary funds.

mensdalion No. 21:

ment-guaranteed loans be made available to
ominium corporations for the purpose of

ng roads up te municipal standards.

ap tly parked cars are a common complaint of
giminium owners. The problem is directly
ted to the narrowness of condominium roads
fie fact that condominium reads often cannot
gd: for parking. Older neighbourhoods, by
rast; have few and sometimes no garages or
ays, but wide roads which can be used for
ng: Not only do visitors to condominiums

1o use the narrow roads for parking, but
glimes the owners themselves use roads, not
9:10 bother to put a car in its designated

ng space. Municipalities, in approving
ominium designs, must look at the sireet

n conjunction with parking spaces, when
i__de_ring parking. However, there is some

ation that expectations regarding parking are
igh. Parking facitities should not expand
initely 10 meet the demands of condominium

5. When establishing standards, municipalitios
ld weigh this consideration against others, such
& hagh cost and best use of residential land.

eless, there will always be improperly parked
condnminium reads from lime 10 time, just

as there are on all roads, public and private. At the
present time, municipalities have the powsar to
establish fire routes under Section 354(1) of The
Municipal Act, and cars parked on fire routes on
private property can be towed away by the police. -
Once the municipality has passed a by-law 1o
establish a fire route on condominium roads, there
should be no difficulty in keeping it free of cars.

Municipalities can also pass by-laws providing for
the ticketing and removal of cars parked on private
property not designated as a fire route under Section

_354(1) 112 of The Municipal Act. However, the

section stipulates that only cars parked "without the
consent of the owners” of the private property can
be ticketed and lowed.

Recommendation No. 22:

Section 354(1) 112 of The Municipal Act be
amended to speci(y that, in the case of a
condominium, the "ownar” is a person deleg
the board to act for the purpose of this sectice,
notwithstanding that the car owner is a unit cwner
in the condominium project.

=d by

Some condominium owners expressed congern
about a lack of cooperation from the police in
dealing with parking and other problems. Some of
these difficulties may result from inadequate
communication and lack of understanding of
condominium laws by police. '

Recommendation No. 23:

A. A condominium corporation experiencing
policing difficulties centact its local police
department to set up a meeting to discuss mutual
CONcerns.

B. The Ministry of the Solicitor General, with the
assistance of the Regisirar of condominiums,
provide material on condominiums lo boards of
police commissioners {(see chapter on Registrar).

Garbage collection

Many condominium owners complained of
inadequate or non-existent garbage collection by
the municipality. In most municipalities the garbage
is collected only from a central ptace for both rental
and condominium developments. However, some
municipalities do coliect garbage door-to-door
within townhouse corporations.

The problem in this instance does not seem o be g
lack of statutery authority. Legalty, municipalities
can go onto private property to collect garbage. The
problem here seems to be one of practicality. Most
municipalities, for example, will collect door-to-door
in townhouse developmenls. if it is physically
possible. They refuse to do so when roads are too
narrow or have insufficient turning space.

Recommendalion No, 24:

Municipalities exercise greater development control
over private condominium roads, and give
consideration to the problem of waste collection atf
the design stage.




mmendation Mo. 25:

‘Municipal Act be amended to enable
cipalities to levy fees, if necessary, to
dominium corporations for special garbage
ction.

4ith snow removal, this recommendation would
biz municipalities to assist condominium
orations in servicing probhlems, without

dening the municipality’s taxpayers with
perises for special equipment and services.

mmendation No, 26:

agislation regarding municipal services on con-
inium roads exculpate the municipality from any
n.on the part of the condeminium corporation
mage to private property.

ergnd sewer
dominium owners presented two major
wplaints regarding water and sewer services. The
igthat they have to make private arrangements
maintenance and repairs on condominium
erty; the public utility or municipality, as the

ay be, does not provide such service. The
d complaint is that water is very often on one
terand one condominium owner has to support
eéxcesses of another. A similar-complaint is made
lectricity.

n:stage municipalities should insist that water
1nd sewer pipes be within the public road

owance, where possible, and where this is not
{ble, that they follow the cendominium road so
they may be easily located and serviced.

ecammendation No. 27:
ipalities ensure that maintenance and repair
facilitated by insisting that pipes follow the road.

nmendation No. 28;

slation be amended to enable
iCipalities or their public utilities commissions to
raintain and repair water and sewer pipes on
ominium property and charge a fee, if

ecessary.

1he present time, condominium corporations are
ponsible for the maintenance of fire hydrants that

their property. Many condominium corpora-
uns.are unaware of this fact and it is probable that
any fire hydrants are not being maintained.

ommendation No. 29:

ation be amended to require, in the in-

0f public safety, municipalities or their public
§ commissions ta maintain condominium fire

(?fS_. and to allow them to charge a fee for such
g, il necossary.

it

i.c

Ssue of individual utility metering was raised
fy 1lfﬂe§ at the hearings. Condominium owners
nt having to pay for the wastefuiness of others,

This s true for such ulilities as water, eleclrichy.
natural gas and oil.

Presumably, bulk metering is less expensive for the
developer to install, cheap to the unit owner
because of a bulk rate and more convenient ‘cr the
utitity. It could also be argued that condominium
owners should share the costs as well as the
benefits of communal living. However, far
outweighing either of these considerations ars the
resource-saving, particularly energy-saving. tenefits
of individual metering. If each owner is responsible
for his own water or hydro bill he will keep a closer
watch on the consumption of his househald. 1. in
the future, there are severe energy shortages.
individual metering could become essential.

Recommendation No. 30:

A. Municipalities and public utilities commissicns
insist on individual melering for all new
condominiums.

B. Municipalities and the province consider
assisting existing condominiums to convert frem
bulk to indidual metering.

Street names and numbers

During the course of the hearings, the Study Group
learned that large condominiums experience
difficulties because they have only one addrass. the
address on the public road. Internal streets are
neither named nor numbered by the municigality,
This otten makes it difficult to receive mail promptly
and for strangers to find specific households within
the condominium development. This is particularly
serious when emergency vehicles, such as fire
trucks and ambulances, are trying to find a
particular household. This problem would bz
eliminated if roads within condominiums wars
public roads.

It does not seem realistic to suggest that previncial
legislation be enacted to enable municipalit.es 1o
provide names and numbers on private roads
because the municipalities’ aclions might imply
some degree of responsibility for the sireets.

However, one of the ideas that emerged during our
investigalions, which may provide a pariial sclution,
is that existing condominium corporations consider
a colour-coded map at the street entrance o
facilitate navigation within the condaminium
property.

Service agreemenis

Once provincial tegislation is enacted that erzbles

municipalities to provide services on condar nium

property upon the request of the condominium cor-
poration a general service agreement could hg made,

Recommendation Mo. 31;

Municipalities draw up a service agreement with
each condominium corporation, to be renesed
annually. This agreement lo cutline exactly «hat
services the municipatity would provide and waat. if
anything, the condominium corporation migr: pay
for these services.
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ancing for a builder interested In constructing a
gndominium is usually provided by a major institu-
tighal lender because of the large amount of gapital
guired to construct a multiple-dwelling project.
nders capable of such financing inciude chartered
ks, loan and trust companies. life insurance
cémpanies, scme pension funds and certain
vernment agencies such as Central Mortgage and
sing Corporation {CMHC) and Ontario

ortgage Corporation.

major consideration commaon to most lenders is
tat: the investment of money be secura, as the

nder is obliged to repay its source of funds. Given
cconsideration, lenders will provide money for
ondominium developmant in direct proportlon to
he secur\*y of their investmant. This question of the
artgagee’s security must be borne in m.nd in
xamining this report. Any recommendation that
jeopardizes this security will reduce the funds
swdilable for condominiums,

es of financing
hefinancing available from the fending mdustry is
f lhree basic types:

.bridge financing -~ a straight loan from a
Fiartered bank to provide money for paying
radesmen as accounts become due.

construction mortgage financing — providing
aney at certain stages of completion so thal the
builder may keep his bridge financing at a
gasonable tevel.

takeout financing — long-term unit mortgage fin-
ficing in which the debt is assumed by purchasers.

struction and takeout mortgagees most directly
ffect the condominium process.

efler of commitmant
nen a lender has decided to grant the loan, he
ues a letter of commitment of funds.

'su'rve,f by the Study Group of commitment letters

10 lenders reveals the following standard
rovisions:

oan amount of the construction mer gage and
individual unit mortgages to replace the
onstruction mortgage WhE"r the condominium is
egistered.

term and interest rate.

morhzat on of the unit mortgages (the length of
ime it would take to pay off a mo:lgdjm if periodic

yments of the proposed amount of payment were
ade).

‘Payment of administration charges to the lender.

Y-amount of property insurance required

nenessity of jander's aporoval of the

g} necessity for professional property management.

ny payment of the lender’s legal, appraisal and other :

costs by the builder.

i) construction of the propesed buildings in
accordance with approved plans and specifications.

Provisions that appear in the commitinents of some
lenders, but not afl, include;

a) the builder must sell 2 minimurm number of units
to approved purchasers before the lender will
consent to the registration of a condominium.

b) the builder must have the loan insured.

¢) the builder must pay a standby fee if he does not
reguire money immediately.

d) the principais of the building company must per-
sonally guarantee paymeni of the morlgage.

e) purchasers’ deposits and downpayments must be
protected by being held in trust or insured (a provi-
sion now falling out of use because of the HUDAGC
warranly, which covers purchasers' deposits and
downpayments).

When the builder signs an agreement to the condi-
tions in the commitment letter, the lender retaing a
lawyer to search title to the property and to prepare,
have signed and register the construction mortgage.

The construction mortgage is usually a printed form
containing the builder's promise to pay back the
money he has borrowed and an agreement that in
the event the builder fails to make payment, the
lender may use the property to raise money to pay
the debt.

MNature of advances
As construction progresses, the lender advances
money.

Because the value of the protection of the loan con- i
ferred by the mortgage is the value of the property,
thedlender periodically inspects the property to
determine the value of the construction in place.
The lender then calculates how much it would cost
to complete the bullding, and releases the difference
to the builder, less a holdback in case lthere are
ciazims by unpaid tradesmen.

it should be emphasized that the current practice of
lenders is to have the construclion inspected
primarily to determine the value of the work in
place. The inspection organization employed by the i
mortgagee may examine the structural integrity of
the building or adherence {o the plans and
speciflcations provided originally to the lender; but,
the inspection is in ne sense a quality control,




fe nature of lender inspections is best illustraled

y the variations in inspection practice within the in-
siry. For example, fairly detailed inspections are
nducted by Central Mortgage and Housing
d;poration inspectors for mortgages insured under
he National Housing Act. Some lenders, however,
hrion-NHA loans, simply accept certificates from

e builder's architect or engineer.

iability for constructon quality

‘the public hearings, it was suggested that

cause the lender has reviewed the working
rawings and has inspected the construction, the
haser is entitled to rely on the lender to ensure
‘there are no gross errors in the specifications,
Ad that the buitding has been built in reasonable
ccordance with the plans and good building
actice.

a Nova Scolia law suit recently, the purchaser of
gle-family dwelling successfully argued that the
der was Hable for construction deficiencies, al-
iigh the lender's mortgage application stated that
ections were only to ensure reasonable
onformity with construction standards and not for
ptrchaser's protection (CMHC vs, Graham —

{ova Scotia Supreme Court, Triai Division).

decision turned on whether, by approving pur-
is, reviewing plans, and inspecting, the lender

gengaged in a joint venture with the builder, At

st seven condominium corporations in Ontario

verrelied on the case to join their major construc-
fender as a co-defendant in a law suit against
‘buitder for deficiencies. None of these cases

> yel come 1o trial.

ders are not willing to undertake liability for in-
equate construction, and not willing to ensure that
Burchisers’ requirements will be met. In fact, the
ders generally stated that they would refuse to
d-money in the condominium field if liahitity were
posed on them. The responsibility for the quality
Lansiruction Yes rather with builders, municipal
pectors and an adequate building code. (see

ter on Construction.)

_imendation No. 32
Miability be placed by lsgislation on lenders for
quality of design or construction.

emedies and delay in registration
Be use the value of the lender's remedies relates to
alue of the property, the lender will usually not
(de-more than 85 per cent of the money to be
vanced on the mortgage until after the

minium is registered, even though
hstruction i completed.

G'I‘endor sells the condominium property prior to
‘gistration, the property can only be sold whole-
fter registration, the property can be retailed
_ _Jurgiwzlser's or wholesaied to an investor who in

Vilk sell retail to purchasers.

The wholesale value of a rental property is usualty
at feast 15 to 20 per cent fower than its retall value
because this is the extra money that a vendor can
get from the purchaser of a unit over someone who
marely wishes to rent a unit,

The value of the properly as a rental building may
be even Yess if the building has particular design |
features such as in-sujte laundry facilities, for which
there is little rental market due to the higher rem
that would be required.

After registration, but before title is passed to any
individuat unit purchasers, the lender may slso wish
to sell the property wholesate in order to avoid the
lengthy and cumbersome process of selling
individual units. Purchasers may look to the HUDAG
Warranty for protection of their money in this
situation.

The lender wishes specifically to avoid a situation in
which only a few purchasers have title, preventing
sale of the building as a rental property, yet an
uncertain real estate market means a fong and
costly program of selling the remaining units.

One mcthod of avoiding the sttuation is for the
lender to prevent the builder from registering the
condominium until a substantial number of
purchasers have been obtained.

The lender is required to consent to the registration
of the property as a condominium, according to
Seclion 3{1)(b) of The Condominium Act. The
builder, under Section 24a(1){a), covenants, in cach
agreement of purchase and sale of a unit, to take all
reasonable steps to register the condominium
without delay.

Entry into a commitment agreement with the lender
which provides that the property will not be
registered until a certain sales level is achieved is
probably sufficient to render the statutory provision
unenrforceable (see chapter on Purchasing a
Condeminium for recommendation).

As yet, there is no clear definition of the reasonable
steps which a builder must lake to register a condo-
minium, nor is there any legistative aulhority to
compel the lender 1o expedite registration.

The lender, before consenting to registration, will
exantine the proposed declaration and may cxamine
the proposed by-laws and contracts to he entoered
into by the proposed condominium corparation.

1t the lender is lending under the provisions of the
National Housing Act, the lender will require Central
Mortgage and Housing Corporation approvat of the
documents. If lending conventionally, he may insist
upon the use of a form more or fess standard in the
industry.

41




:nt major changes in documents occuring
4fts have been given toc prospective

asors, carefu!l builders have the form of the
ents approved prior to entering into the sales
ign {see chapter on Thg Condominium

tion for recommendation).

of purchasers

Ider's sales carnpaign may begin at any time
diiring or after construction. In practice, the
ertains from the take-out lender what fin-
equirements the lender may have for the ac-
ity of prospective purchasers. He forwards
hder the applications to assume the unit

of those purchasers likely to qualify.

Iy, a lander examinas the financial

‘of a purchaser to assume a moartgage by
g the purchaser's fixed expenses and
iding that the principal, interest and taxes to
rinually by the purchaser should not

per cent of the purchaser's annual gross

ngle-family dwelling, the purchaser may post-
airs or do them himself or cut back on

se'if he is in financial difficulty. In a

nium, however, the purchaser must pay
cormmon expenses for the maintenance of
yarty. This may include items which he could
on & single-family dwelling, such as

ot lancdsuaping, or which he would never
ndertake,

jested at public hearings that some
have not considered the significance of the
ayment of common expenses, and that

icéd purchasers to their detriment have
the lender's financial expertise in

g their capacity to carry a condominium

Ol the common expenses can be determined
 which also have to be paid by a single-
dwelling purchaser on which the lender's
g'is based. Thus, including the entire
fcommon expenses in the 30 per cent
owance is not always appropriate.

atio of shelter costs changes from time to
-ording to the costs of other necessities, this
Matler appropriate for legislation,

less, it is vital that purchasers be helped in
-getting into debt over their heads because
ng arrangement that does not present a
ure of costs to them, Losses to the lender
from abandonment of the condominium

d@ purchaser who cannot afford the monthiy
ould also be prevented.

Recommendalion No., 33:

Lenders include 50 per cent of the estimated annual
common expenses in the gross debt service ratio of
principal, interest and taxes in determining a
purchaser's eligibility for financing, or such other
percentage the lender deems appropriate given the
nature of the proposed common eXPEenses.

Alter registialion

Assuming the construction lender and the take-out
lender-are the same lender on registration of the
condominium, severa! courses may be followed in

the preparation of unit mortgages for purchasers to
assume.

Whete the lender has fixed the sum to be allocated
to the property, individual mortgages for spacified
amounts are registered against the units, After the
lender is satisfied that the unit mortgages are
registered correctly, the construction mortgage is
discharged.

Where the lender sets the amount of the unit mori-
gage according to amount the purchaser wishes to
assume or where the lender registers a unit

mortgage only on a sale, the construction mortgage
may remain on title to all the units until the Jast unit
is sold. Alternatively, the construction morlgage may -
be partially discharged as each unit is sold {refer to
chapter on Termination).

Unit mortgage and assumplion agreements
Unit mortgages are similar in form and in
consequence to the construction morigage.

There is the promise to pay and the right of the
lender 10 go against the property in defaull of
payment. There are also several rights exclusive to
the unit mortgage.

For example, the unit mortgage usually provides
that the right of the owner to vote at condominium
corporation meetings is assigned to the lender,

When the purchaser of a unit receives title to his
unit from the builder, he usually assumes from the
builder the burden of paying the unit mortgage as
part of the purchase price.

Assumptfon of this debt is ordinarily done through
an assumption agreement signed by the purchaser,
the builder and the lender. The agreeinent provides:

a) a direction from the purchaser to the lender au-
tharizing the lender to continue making morlgage
advances to the builder;

b) an agreement by the purchaser {o assume the
promise in the unit mortgage by the builder to make
payments on that mortgage; and, the agreement by
the lender to look to the purchaser to pay the debt;
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variation in repayment terms whereby the
ount of the mortgage, the interest rate, or the
ates of payment of the mortgage may be changed.

ame of the consequences of the assumption agree-
At are examined in the following:

The builder will require that the purchaser do

thing which might interrupt the final advance to
builders of that 15 to 20per cent, of the

rlgage money, which was the difference between

< wholesale and retail value of the unit.

He direction to pay money to the builder is good
my'lf it comes from the unit owner, the builder will
empt to prevent a resale of the unit until the

der has received his money. Any delay in that
advance will inhibit the unit owner from

B} Although the purchaser assumes the unit mort-
e: the unit is still encumbered for a while with
c¢aonstruction mortgage, which is registered
ainst the entire property.

I Condominium Act provides that any unit and its
ommion interest may he discharged from such an
umbrance by payment of a portion of the sum
ad. This amount is determined by the
propp’rﬂons specified in the declaration for sharing
ommon expenses. The assumption of the unit
drtgage may be a payment of such an
ficumbrance, A difficulty, however, would arise
Here the values of the individual unit mertgages
no6t accurately reflect the percentage distribution
he declaration, or where the purchaser was
suming a reduced unit mortgage as a result of an
ased downpayment and the increased portion
he:downpayment had not been paid by the

I to the lender.

‘purchaser in such cases may have to pay the
erence between the mortgage assumed and the

vent of a default by the builder on the
struction mortgage. The situation is

pounded by the variation in accountmg practice
he'mortgage industry.

'h_nically the lender, on the replacement of the
ruction maortgage by the unit mortgage, should
ute in its accounting the money advariced

er the construction mortgage among the unit
ddages. In this way, each unit morigage will

ect the percentage of money actually advanced
the construction mortgage.

5 practice gives rise to the problem that if there

en claimants and the lender wishes to complete
itding, he cannot exclude the claims of the

_Claimants by selling all the units under his

ower of sale without also selhng the interests of

& unit purchasers. The lender is therefore forced

Make an application under Section 34(2) of The

portionate share of the construction mortgage, in

Mechanics' Lien Act for permission to complete the
work. As the section is primarily for work necessary
to make property saleable and the units have
already been sold, there is some cdoubt as {o ils
SUCCeSSs.

Some lenders, however, treat the unit maorigages of
those units, which were first sold as fully-advanced,
with the mortgages on the remaining units as unad-
vanced or only partially advanced.

This practice gives rise to the problem that when the
tender wishes to complete the commeon elements
and charge the cost to the amount of money he can
recover from a sale under his power of sale, before
he must turn over excess proceeds to other
creditors. hie will have difficulty in justifying total
completion of the entire preject as a necessary
expense in completing a few units.

The HUDAC New Home Warranty Program may
mean that lenders no longer have to worry about
completion. However, morigage advances should be
able 1o go to HUDAC to aid in the completion so
that money will be availabie for completion (See
chapler on Construction).

Other lenders treat all unit mortgages as being fully-
advanced. although the construction mortgage was
not fully advanced.

This presents the lender with the problem that
interest that is paid by purchasers on monay not
advanced must be credited to the builder or the unit
owner and it is difficult to prove from advancing
records the full advancing in the face of ctaims from

creditors.

Recommendation No. 34:
Lenders distribute advances on the construction
mertgage among the unit mortgages on registration.

in any of these cases, the purchaser will wish evi-
dence that the mortgage being assumed is in good
standing and that there are no arrears of interest to
increase ihe amount outstanding on the mortgage
beyond the amount of the registerad unit mortgage.
Where the mortgage being assumed has been redu-
ced in the assumption agreement, the purchaser
wants assurance that there are no interest arrears
and the changes in the mortgage are reflected in the
lender’s records.

¢) The generatl practice of all lenders is o release to
the builder 15 to 20 per cent of the mortgage money
which could be aliccated to a unit on the transfer of
title tc a purchaser.

The effect of the final advance should be reflected
in any mortgage statement issued by the lender.




eng lerm arrangements
After the assumption of the individual unit
mortgages by purchasers, the lender's sole interest
i3 in collecting the monthly payments of principal,
interest and taxes.

Tha lender is obliged to collect taxes because the
‘municipality's claim for unpaid taxes ranks in
priority to the mortgage. The lenders have
developed a system of collecting taxes in monthly
irstalments and remitting the money to the
municipality on receipt-of a tax bill.

“Jf the tax bill is larger than the amount of money in
‘{fe tax account. the lender charges the unit owner
interest on the deficit at the mortgage rate.

geveral lenders have experimented in the collection
of condominium common expenses, but found that
the condominium corporations were refying on the
ader 1o collect arrears yet make prompt payment
i¢ the condominium corporation. As there was no
priority over the mortgage for common expanse
arrears, and as many lenders adopted standardized
computer systems in which this administration was
an added expense, the lenders discontinued the
¢ollection {see chapter on Financia! Administration).

Reluctance of lenders to refinance

Many owners of condominium units said they were

having difficulty in arranging refinancing of their

units on resale, This was because of the reluctance

‘of many major lenders to refinance a single unitin a

‘condominium development where another lender
ad provided a majority of the financing.

"The Study Group poll of several major lenders
showed tha! only one was prepared to refinance a
unit in a project which he did not finance originally.
Several reasons were given lor the failure to enter a
. project. ‘

First, the amount of research necessary to establish
the workability of a project was far more than for

the refinancing of a singte-family dwelling. Second,
the lender did not have voting contro! of the project.

A sampling of condominium unit registers in the
fand registry office (fand titles division) in Toronto
revealed that on resale, refinancing was done either
by the original lender on the project, by a minor _
" tender such as a finance or trust company with real
estate sales interests, or by a second mortgage
taken back by the vendor and subsequently
disposed of.

It is evident to us that a condominium unit owner
does not have the full range of refinancing

opportunities that are availalile o the single-family
owner.

Recommeandations relating to standardizing docu-
ments and improving financial controls should
alleviate the difficuity {see chapter on Registrar).




i h--é large print giveth and the small print taketh
ay.”

Aronymous

ire of insurance

necessary to consider insurance at length

se it is probable that the majority of
rdominiums are improperly insured due to lack of
fedge on the part of agents, insurers, and
ominium corporations.

haavaitability of money to a candominium
ration in the event of damage is important.
'se it is possible for that money not to be
ilable if the condeminium is improperly insured,
nsurance requirements for a condominium and
ndividual unit owners should be carefully

ned by the condominium corparation and the
purchaser’s solicitor.

condominium policy

y garly condominium declarations contained
nsive insurance requiremants. Few insurance
dnies were able to study these requirements
endorse and adapt their standard builder's
truction perfod policies to meet these

ons. Even fewer companies were able {o
tite an insurance policy specifically for
onderiniums. There remains today a considerable
on in the guality of coverage from policy to
hicy and in the technical sophistication of
urdrice agents, brokers and companies.

¢1s exist because of faiture to adhere to the re-
ments of the dectarations of the policy,

Ciency in those declaration requirements, and
al failure by the parties to understand the
erations involved. Some of these
onsiderations are outlined below. The insurance

olicy cansidered here is of the type maintained by
cohdominium corporation. A unit owner's policy is
iderad separately.

esls insured
€35 otherwise provided in the condominium dec-
on, a condominium corparation, by statute, is

ted to repair the units and common elements
er-damage.

ome declarations vary this by requiring the unit
: _t_o repair his unit after damage, on the theory
it damage is often caused by negligence of
Unit owner. In any case, the condominium
Cerporation must make any repairs that a unit owner

ligated to make but does not make within a
Sonable time.

The definition of unit boundaries varies from one
condominium corporation to another. So, it may ke
more or fess important for a unit awner to repair his
unit after damage for the protection of other unit
owners. The most efficient solution is for the
insurance policy maintainad by the condominium
corporation to insure the interests of both the
condominium corporation and the unit owners who
hold title from time to time,

Such [oint insurance prevents the condominium cor
poration from having to wait for a unit owner to
repair damage or to discover he has insufficient
insurance before the condominium corporation can
present a claim to the insurance company.

This joint insurance also protects the unit owner in
the event that, after damage and a failure to vote for
repair, the condominium is terminated and the
corporation ceases to exist for the purpose of
collecting insurance (see chapter on Termination).

However, as the condominium corporation does not
own the property but merely has an obligation to re-
pair, there is a possibility that the condominium cor-
poration does not have an insurable interest in the
normal form of policy, i.e., a policy insuring the
buildings and not the obligation to repair and, in the
paycut of the policy, would only receive the sum of
the unit owners’ intervests.

Manitoba, for example, has speciriéally legislated
that the condominium has an insurable interest to
alleviate these problems.

Recommendation Mo. 35:

The Insurance Act be amended 1o give the
condominium corporation an insurable interest in
the property.

FProperty insured

The condominium corporation usually contains an
internal road systern, outdoor recreation areas, out-
buitdings and underground trunk services not
normally covered in an insurance policy’s definition
of buildings.

One method of making sure that all the property
which could be damaged is covered is to insure the
buildings and all services to the property line, and to
define services as including both underground
services, such as sewers, and ahove ground, such as
roads. With this definition, additional coverage must
still be specified, such as coverage of landscaping.
Buildings must be defined as including all appurte-
nances, whether they form part of the buildings or
not, such as carpeting. Another method of ensuring
coverage is to insure all the units and common
elements.

Both methods have their dangers, It is possible in
the first methad to omit something so that it does
net fall within the extended definition of buitdings.
In the second, il is possible to omit sormething
because it is not a comimon element but merely an
asset of the corporation.
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atter omission could include carpeting not at-
d to the building and thereby not forming part
‘real property; significantly, it could also

tide real estate owned as an asset of the
gminium corporation, such as a recreation

ny- case. attention should specifically be paid to
proper insurance of the condominium
ration’s personal property. As indicated in
lation to the real property. it may not fali within
ition of buildings or of common elements in
y. If there is such personal property, it may
to have an endorsement on the policy
cally referring to it. ’

olicy should clearly distinguish between im-

ments made to the units by the builder and im-
ients made by unit owners. This latter should
covered by the condominium policy, but by
ividual policy obtained by the unit owner.

insurance policies define units by the
tion set out in The Condaminium Act which
fies units terms of their stata at the time of
stration. It is preferable to define unit as
uding any work done after registration by the
in accordance with his architectura! plans.

eparation of insurance ¢n improvements
8 possible dispute should the condominium
minaled. Without such separation, there could
isdgreement, after extensive damage, over
her the insurance proceeds should be
ted as condominium assets in accordance
-dectaration’s schedute of common interests,
stributed as unit owners’ assets in
cordance with the value of the units (see chapter
ermination).

there is ambiguity in some of the
ements with the trustees who would pay out the
nce proceads; the ambiguity relates to the
onh of on - what basis the money shiould be paid
It owners on termination, The separalion afso
'S unit owners of unimproved units having to
portion of the insurance premium which could

ttributable to improvements made by other unit
S,

paration of improvements should not prevent
ge of improvements to the common elements
by the condominiurm corperation.

| examining aypolicy for the extent of the cover-
one cannot rely on the definition of what is
red. This is because most policies have a
drdte group of clauses excluding sections of the
gs. Most common exlusions include boilers
Tessure vessels, plate giass and, on occasion,
r's and watermains beyond the foundation
alls“For thig reason, these exclusions must be
refilly road by a condominium corporation and
QMpared with what is intended to be insured.

Risk instred

There are several types of policies available. There
are policiss that insure against loss by fire damage,
or fire with exlensions ta other demage causes such
as explosion, falling obkjects, airéraft impact and
smake,

Coverage is also obtainable under the designation,
“all risk”, which is the more desirable coverage. This
type of coverage insures against any event except
those specifically excluded, such as flood or
bursting of pressure vessels.

Property risk and coverage may also be extended to
include such things as payment of the insurance
trustees’ handling fees, loss of business records,
removal of debris, landscaping, TV anlennae and
other rormal exclusions, or loss of business income.

Arnount of coverage

Normally an insurance policy insures the
depreciated value of property; that is, the insurer
pays the original value less depreciation. This
obviously presents problems when the money must
be used in a lime of cost escalation to repair or
replace the original. ‘

The normal non-condominiurm insurance policy also
reguires the insured to maintain insturance coverage
on at least 80 per cent of the value of the
construction. In the event that coverage is less, then
the insured is deemed to be a co-insurer and the
insurance company will pay only the percentage of
a claim that is equal to the percentage of insurance
on the building. To ensure that there is adequate
money from the insurer to repair the building, the
insurer must agree that the amount of insurance is
sufficient and that the insurer will waive the co-
insurance provision.

To prevent the depreciated value of the property
being paid, the insurer shoutd agree to pay the
replacement cost of the repair.

The replacement cost provision should also include
the costs of increasing quality of construction to the
standards of any changes in the law. This is
becaluse the introduction of the Ontario Building
Code has changed the minimum construction
requirements of many municipalities: and,.it is tikely
that the code will be amenrded 1o upgrade
requirements for insulation, or other matters as
recommended in this report.

Provision shou!d also be made that the payment of
one claim does not diminish the amount of coverage
available {or a tater claim.




