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The agreement should specify how, when and by
whom instructions are to be given io the firm or its
' presentative. Generally, & spacific board member
‘authorized 1o instruct the representative, with the
exception of emergency situations when the
property management representative assumes the
rasponsibility.

The management functions should be differenti-
ated and enumerated. The agreement should specify
t the representative will make himself available at
reasonable times and for whatever periods are
acessary to fulfill his management duties which
y include attending board meetings, inspecting
property, supervising emergency repairs to the
units and common elements, collecting common
expense arrears, and hearing and disposing of
complaints. This is particutarly important if no
ident staff is employed. The question of whether
amplzints by owners relative to common elements
1o the board or directly to the agent should be
wered in the agreement.

e agreement should specifically authorize the
sentative to spend funds. All funds should be
spent in accordance with budgetary projections, and
irm’s representative should do nothing which
would be at a substantial variance from the budget
out express board approval. The provision of
ng authority for expenditures should also be in-
uded in the agreement. (See the chapter on Finan-
‘Administration.)

fie contract should require disclosure by the
firm or its representative of instances in which

ces or supplies are obtained from companies in
hich the firm or representative has a financial
erest.

, The agreement should cover the preparation of
financial statements indicating their frequency and
ontent,

~The firm's duties and compensation in the event
“major destruction or termination are rarely

cluded in management coniracts. At the very least,

contract should provide that respensibilities

ing from such contingencies shall be determined

by the board, including the right to cancel the

agement.agreement.

. The firm must provide and file a!l forms made
hecessary by the employment of personnel,

tluding unemployment insurance, Canada Pension
a0, and other requirements for permanent or
Mporary employees.

The agent should agree 10 maintain an inventory
Il corporation property including turniture, gar-
EMng equipment und supplies, typewriters and any
& such corporation property.

12. The agreement should incdlude a statement of
the terms for compensation.

13. The sgreement should specify that the manage-
ment company and its employees have adequate
bonding and insurance coverage on their activities.

14. The agreement should allow {or the suspension
of the contract after a period of time deemed
sufficient 1o test the performance of the
management services,

*15. H service employees engaged by the

management firm are also to be employed directly
by owners, it may be useful to fix the charges,
availabitity of such employees, and-priorities for
internal unit work.

The fist is not all inclusive, but is intended only as &
guideline for some of the items which might be
included in 2 management contract. {The above
"Check List for Managemen? Agreement” is
substantially the same with some additions and
deletions, as the "Check List for Condominium
Management Agreement” published in
Condominium and Co-operatives by David Clurman
and Edna L. Hebard.)

Qualifications for condominium property manage-
ment firms -
‘Considering that society demands certain verifiable
qualifications from almost anyone who provides a
service to the public, it is most disconcerting that
there is not even a minimum standard of training re-
quired for persons who are entrusted with the depo-
sition of large sums of money and real estalo on
behalf of others. Condominium owners should have
some assurance that the persons who administer
their affairs have the experience required to protect
their investment, ’ '

People in the condominium property management
industry appear to realize that they have a responsi-
bility to see thal higher standards are developed and
applied to all those offering condominium manage-
ment services. This is encouraging in light of the
changes that must be made. :

We accept the fact that condominium property man-
agement is distinct, in many ways, from other {forms
of property management and as such reguires
specific training. Certainly, thare mus! be =
minimum standard of training for all persons
engaged in property managerent.

A review of existing courses offered 1o those in the
management field reveals a lack of agreement as to
the necessary content. However, severa! different-
opporlunities exist for those interested in property
management. We have provided a general overview
of some of the courses available:

1. The Institute of Real Estate Management

LR.EM., an American organization, offers courses to
people active in building and property management,




nstitute offers a designation, Certified Property
"ger 1C.P.MY, which can be obtained without

g a specific course in condominium manage-
There are presently approximately 270

fied Property Managers in Canada.

specific course offered by L.LR.E.M. on condomi-

Fmanagement is of approximately one week

n, with an examination immediately following

sctures. Although the course manuals and
pations are based on U.S. fegisiation and

tices, the lecturers used by the Greater Teoronto

¢ are usually Canadian. Dependance on U.S.

Is is not seen as detrimental by LR.EM.

s& the courses focus on the theory of property

gement rather than the institutional framework

“estate. It is the opinion of the Institute that

~eneral program covers many of the essential

tg.involved in condominium management. 1t is

philosophy that a properly trained Certified

rty Manager is of invaluable assistance to all

s'6f property management needs. The Institute

nsored @ seminar on the management of )

ominiums which was held in Toronlo in June,

he schedule for the seminar encompassed
éctures and assigned readings and the

i nts were assessed by means of an

tion. As with all LR.E.M. courses, the

als who enrolled in the condominium

¢ generally had several years of active

nce as building and property managers

fore enroliment in the course. :

o]

fleges of Applied Arls and Technology

orge Brown College offers a two-year course in
ial property management. The course gener-

ricts people who have work experience who

enter the field of property management. The

se includes 64 hours of instruction devoted

ifically 1o condominium management.

ausing and Urban Development Association of
da (HUDAC) and the Ontario Housing Corpor-
were involved in the establishment of the

ge Brown College course. The first graduates
hat program were available in the spring of

ral other community collages offer a variety of
tensive educational opportunity. Seneca Col-
Algonguin College, and Fanshaw College peri-
ally offer week-end exchange sessions which
with condominium management. While these
ns are most helpful to those interested in con-
ium property management, they cannot he

ed to the courses affered by LREM. or
Brown College. However, we believe they
be expanded to provide additional depth and
if the present lack of education programs. We
P[_Iment the community colleges for thefr
stance in the area of property management

3. The Institute of Housing Management

The Institute, founded in 1976 by Canadian property
manager | is developing a 19-part home study pro-
gram in property management which witl include
condominium management.

The institute, which is co-operating with HUDAG in

the preparation of course material, anticipates that
the course will be offered through colleges of
applied arts and technology in 1978

The courses cover a variety of topics relating to
condominium property management. A review of the
course content reveals that the fallowing topics are
included in most of the courses: condaminium
documents; budget preparation; management
contracts: condominium legistation; maintenance
schedules; emergency procedures; and insurance
trust agreements.

Condominium boards of directcrs interested in ob-
taining commercial management shouid recognize
that the management of condominiums is only one
facet of property management. W/hen they are consi-
dering employment of @ manager or management
firm, they should verify the propesly management
credentials of the applicani. The boards should be
concerned with the formal training the applicant has -
obtained. In the past, opporlunities for education in
condominium management have been fimited. How-
ever, the range of coursas now availakble or soon to
be presented — seminars through 1L.R.E.M.,
extension courses through LH.M. and the course at
George Brown College — are extensive.

Recammendation No. 54

The Registrar of Condominiums assist the condomi-
nium property management industry in determining
the proper content and duration for a prescribed
course or choice of courses in the field of
condominium properly management.

The adopted course content should be reviewed for
input with the regional condominium associations
prior to preparation in ordar to snsure general
acceptance and co-operation.

Code of ethics

In addition to improving the quélifications of
“anagement firms, there is a nead for professional
standards within the industry. There is particutar
concern that the principals of any management
company or any person acting on kehalf of them in
a management capatity should provide a
declaration of involvement in any business interests
they may have which couid be construed as inter-
related or conflicting with the candominium project.
There is great concern that conflict of interest
situations should not be permitted.




We applaud the efforts of the newty formed Institite
‘of Condominium Managers of Ontario which has
begun to work on & proposed code of ethics 10
cover the following: *standards of professional
‘conduct; standards of advertising, trust fund
administration, arms length contract of business;
disclosure of interests; tendering practices; fair
Ceompetitive practices; adherence to educational
Jstandards: no encouragement to breach of
coniract”.

recommendation No. 55:

. A code of ethics be established by
representatives from the property managamer!
industry and condominium associations, in
conjunction with the Registrar of Condominiums.

B Such guidelines apply to all firms offering com-
wercial condominium management sefvices in the

Province of Ontario.

eglstration of managaiment companies

vo alternatives exist for the regulation and
iscipling of property rmanagement companies: self-
egulation by the industry or compulsory licensing
by the province. We have serious reservations about
“he effectiveness of provincial licensing and
“discipline of management companies. If the industry
s serious about moving lov/ards the establishment
of higher standards, we would encourage them to
take immediate action lo crganize their industry

s a self-governing and self-disciplining body and
suggest that the provincial government enact the
necessary legislation granting the authority for
regulation and discipline. Such a move coutd
effectively remedy many ot the concerns expressed
‘and this initiative would be preferable to registration
being imposed on the management firms by the
‘government.

Recommendation No. 56: -
Representatives of the property management
‘industry in conjunction with the Registrar of
-Condominiums work to prepare legislation to enable
the property management industry 1o become a self-
regulating and self-disciplining body.

“This alternative would be more desirable and result
in greater protection to owners and greater
“involvement by the management firms. However, if |

this developmeant doss not appear possible in the
very near future, the Ministry of Consumer and
Commercizl Relations shou'ld proceed with
Fegistration of managernent firms.

“Recommendation No. 57:

In the absence of action taken by the property man-
agement industry towards self-regulation, The
Condominium Act be amended to require that alt
individuals and companies engaged in condominium
property management for a fee be registered with
the Registrar of Condominiums.




igin of the problem

irrently residential condominium units are

sed at the same proportion of market value as
fe-famity residential property generally. This
ialivaries across the province as it is dependent
an the leve! of residential assessment in each
ficipatity. Until 1975, . condominium units were
ssed at the same proportion of value as multi-
Iy residential property.

elalively high levels of property tax assessment
wvied on residential condominium units prior to the
ment of Section 90{2) of The Assessment Act
g75 stemmed from municipal assessment

s instituted as early as the 1950's. Long
re-condominiums were developed in Ontario,
icipal assessors, despite the lack of legislative
ty to do so, had assessed multi-residential
erty and commercial/industrial property

ty at & higher leve! of value than single-
esidential property. Almost without

an, the leve] of assessment on single-family
erty was lower than on all other classes of

igrty in all major Ontario municipalities.

sractice of differential assessment continued
ghout the 1960's. The inability of municipalities
blish uniform levels of assessment for all pro-
as one of the principal reasons for the

incial tukeover of assessment in 1970. An

on of the magnitude of the differentials is
nin data published by the Ontario Committee
axation in 1967

Asse?"sn.mt_s;nt differentials, 196@_

Level of a_s;ess;nent MA?:
Residential | Apartment | Difference
(Single) .
(i) (ii) (iii)_(ni_‘ ii)
r 31.2% 54.3% 57.5%

rth York 337 50.7 66.5
il__ton 347 48.5 71.5
rb_orough 33.0 62.0 53.0
icoke | 380 541 m66,5

foe: Ontario Committes on Taxation, Rebort.
gen’s Printer, Toronto, 1967, Vol, 2, p.2490)

Sequent assessmaent equalization studias made
e Department of Municipal Affairs in 1968, 1969
1970 confirmed these assessment differentials
vughout Ontario.

Hcrease in property values since 1970 has re-
d.the average levels on all property by as much
WO-thirds. It has also increased the differentials
2en single-family residential property, which
f1sen in value by the greatest amount, and all
I'Classes, '

When condominium ownership was initiated in On-
tario, in 1867, the first projects developed as condo-
minium were either conversions of existing rental
developments or new projects that had been
originally designed for rental. The conversions were
not revalued at the lower single-family residantial
level. They were kept at the multi-residential level in
order to mainiain consistency with rental units,
often located in neighbouring buildings. The new
condominium buildings were likewise assessed at
the multi-residential level to maintain consistency
with the conversions.

Provincial assessment

Provincial assessment in 1970 was based on two
principal policy objectives — reassessment in 1974
for taxation in 1975, and maintenance of the existing
municipal tax base during the interim period. This
latter objective is reflected in Section 85 of The As-
sessment Act which requires that the assessment
rolls returned in 1870 for taxation in 1971 be the
assessment rolls during the interim period. The
achievement of this objective required that existing
condominium assessments be defended and that
new condominium units be assessed al the multi-
residential level,

Condominium sssessmeni appedls

Beginning in 1870, but expanding signiticantly in
1971 and 1972, condominium owners organized
large-scale appeals against their assessments. The
Assessment Division of the Ministry of Revenue
delended the assessments on the basis of Section
90 of The Assessment Review Court Act, 1972, &
county judge or the Gntario Municipal Board to alter
an assessment only if it could be demonstrated that
the assessment was ineduitable with respect to the
assessment of similar real property in the vicinily.
Assessors argued that “simitar” should be regarded
as physical similarity, theregby rationatizing a ievel of
assessment equivalent {o that on rental properties.
Condominium gwners argued that "similarity”
should be considered in a broader sense. They
claimed that the form cf tenure — freeheld rather
than leasehold — should be laken into account in
establishing the level of assessment.

As the velume of appeals increased, one case was
accepted by all parties as a test case. York
Condominium Carporation No. 26 at 551 The West
Mall in Etobicoke had been assessed in the normal
manner at the mulli-residential level. The owners
successfully appealed the 1971 assessments which
were reduced by the Assessment Review Court. The
Assessmeni Division appealed the decision to the
county judge where the Assessmant Review Court's
decision was confirmed by Judge Phelan in
Oclober, 1971.

Judge Phelan’s decision was appealed by the
Assessment Division 1o the Ontario Municipal
Board. The Beard confirmed his decision and left
the assessment at the level established by the
Assessment Review Court.
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rssessmant Division appealed the Board's deci-
‘10 the Court of Appeal to determine if the Board
d correctly appiied Section 80 and if it had properly
arpreted the term "similar real property™. Inits
sion handed down in September, 1975, the Court
; ppeal deemed itinappropriate to give an answer
se questions, but it did direct the Board to re-

amandment to Section 80

g the five years while the York Condominium
poration No. 26 appeal was working its way threugh
&ourts, the volume of appeals by condominium

tive case law on the interpretation of Section 90,
were conflicting decisions at the Assessment

wview Court reserved judgement; in others, the po-
ol the Assessment Division was upheld and the

id. The Assessment Division appealed all reduc-
510 a county judge or the Municipal Board where
icns were reserved pending a final decision
ith respect to York Condominium Corporation No.
additicn, some unit owners whose assessments
erenot reduced appealed to a county judge. Other
rs ¢ropped their appeals and accepted the As-
sessment Review Court decision. To further compti-
ethe situation, some owners ¢id not realize that
assessment must be appealed each year in order
e appeal to be effective. ’

s; by the fall of 1975, the appeal picture with res-
‘tto condominium units was very complex. There
& units with duplicate appeals -— the unit owner

he corporation. There were units with cross ap-
pedls — the owner (and/or corporation) and the As-

essment Division. There were units not under appeal

though the owners thought they were. There were
ts under appeal — by the Assessment Division —
hthe owners did not realize had been appealed.

generally accepted that by the fall of 1975, there
& between 25,000 and 30,000 condominium ap-

s outstanding. The vast majority of these appeals
e before the Assessment Review Court, with saver-
ndred at the county judge leve!l and a few before
Ontario Municipal Board.

cognizing that condominium unit owners were
2iNg unfairly assessed in relation to the owners of
ngle-family residences, and because the reassess-
enthad been postponed until 1976, the Government
duced Bili 8 in November, 1975.

8 amended Section 90 by adding a subsection,
90(2), which provided that condominium units should
bEassessed at the same level as owner-oceupied
Single-family residence in the vicinity. This legistation
Polied for 1976 taxes and subsequent years, but was
otmade retroactive.

Taxrebales

The outstanding condominium appeals were quickly
settled on the basis of the level of assessment applied
to single-famity residences and the municipalities
made refunds ¢f taxes to condominium owners through-
out 1976. ‘

As the year progressed, some owners who thought
their units were under appeal found that they were
not and were therefore not eligible for a refund. There
are several reasons for this confusion:

{i} The appeal was not filed properly in the first place.
It might have gone to the municipality or regional
assessment office rather than the Assessment Review
Court. While there is a policy to forward these to the
Assessment Review Court some may have been mis-
laid;

(i} The appeallapsed. 1f the decision of the Review
Courtwas not appealed, it became final, )
{iii) the appeal was not fited. Those owners who did
not realize that a separate appeal must! be filed for
each year may not have appealed after the first year
even though they kept the original appeal open.

Whatever the reasen, these owners began a campaign
to obtain a tax rebate. They were joined by other ow-
ners who had not appealed their assessments and
asked for a rebate, or tax credit, when they saw the
effect of Section 80{2) on thelr 1876 taxes. Several
coendominium corporations and condominium asso-
ciations supported these requests for tax rebales on
properties tha! had been under appeat when Bill 8

was enacted. '

Submissions to the Study Group

During the public hearings, a number of submissions
requested that rebates or credits be given to those
owners who had not appealed thefr assessment. In no
instances did the rationate for the request go beyond
a belief that a rebale was necessary in the interesls of
equity. Often the requests were included in a more
general statement on property taxes and the lack of
municipal services. Thus, it was not possible during
the hearings lo ascertain from the briefs why owners
who had not appealed believed they should receive
rebates.

The case for rebates as made during submissions, and
in other forums, appears to be as foliows:

s The enactment of Bill 8 constitutes an admission
that condominium units were inequitably assessed.

¢ Condominium units had been inequitably assessed
since they were first permitied.

* The Province assessed the bulk of condominium
units and is, therefore, responsible for the inequities.




iconcern of condominium owners who helieve they
* been unjustly dealt with concerning their
ésments is appreciated. Nevertheless, it would be
s'ponslbie to accept the requests for retroactive
es without considering them in the wider context
Re entire property tax system and property tax
as proposed in Budget Faper E of the 1976
et and the Report of the Comimission on the Re-
of Property Taxalion in QOntario (Blair Report).

ndominiums are only one aspect of a property
ase that has, aver the past thirty years, become
asingly distorted. The distortions and

entials have produced serious inequities for
ypes of property, particularly when these
perties are compared with single-famity

ential homes, The government recaognized the
ence of these differentials and accepted
nisibility for removing them in 1869 when the
nce assumed responsibility for property tax
ment. Until property tax reform is

lernented, the vast majority of property in
ptaric will be subject to the differentials

ablished prior to 1970.

en 1970 and 1975, condominium units were
sed at a level higher than single-family resi-

es as part of a policy to maintain the tax base
eyeloped by municipalilies when they were respon-
{for assessment. This policy was not an attempt
the Ontario government to discriminate against
minium units in any way; it was followed _
in order to maintain the tax base as it existed

an 80(2) gives tax relief {0 one group of

ty owners that will not be achieved by other
ners until a reformed property tax system is put
fect. In this respect, the province has
iminated in favour of, rather than against,
minium owners.

In addition, it is recognized that not all
cendominium owners benefitted equally from
Sectign 80(2). The right of appea! is & legal one that
must be exercised and one that cannot be given by
default. The assessment appeal system may appear
compiicated to condominium owners, but they have
the same access to it as all other owners. The fact
that some owners did not have appeals outstanding
in Decembter, 1975, may be due to misinformation or -
lack of knowledge of the system, indifference to the
problem, or even satisfaction with their taxes. This
does not give them special status. it merely places
them in the same category as all other property
owners who have not appealed their assessment
{see chapter on Municipal Services).

It is the responsibility of condominium owners, just
as it is incumbent upon all consumers, o be
attentive to issues that significantly affect their lives,
particularly in instances where clear instructions are
put directiy into iheir hands. Such is the case
regarding tax assessment appeals. The Assessment
Notice, which is received annuazlly by all owners,
exptains the appeal procedure and can be used to
directly lodge an appeal (see Chart 6).

For all of the foregoing reasons, the provisions of
the Assessment Act pertaining to condominium as-
sessment appeals should not be amended.

Recommendation No. 58:

Property tax rebates or tax credits not be given
retroactively to the owners of condominium units
who did not have appeals oulstanding in December,
1975. :

&9




Chart 6
Complain! Procedures
{Section 52 of The Assesament Act, R.5.(0.1970, Chapter 32)
G_Li.belteve youhave beenimprope erly assessed in any way, you of your agent may give notice of the complaintin

gtothe Regional Registrar of the Assessment Review Court. See the front of this Noticefortheaddress ofthe
glonal Registrar and the last day for lodging a complaint.

Notice of Complaint

| WISHTO USETHISNOTICE foriodginga complamtagamstyourassessment stateyourreasons(s)inthe
s below, sign and forward to the Regionat Registrar.

MAILING ADDRESS

WISH TO LODGE A COMPLAINT AGAINST YOUR ASSESSMENT AND RETAIN THISNOTICE, youmay
aNotice of Complaintformfromthe office of yourfocal Municipal Clerk, orinclude thefollowinginformation
separate sheet of paper headed “Notice of Complaint”, and forward to the Regional Registrar:

ame, Mailing Address, and Telephone No. of Complainant.

: tion and Description of Property under Complaint {(see front of Notice of Assessment).

essment Roll Number (see front of Notice of Assessment and set down in the order in which they appearon
Notice of Assessment the numbers shown under the headings CNTY. {County or Region), MUN (Munici-
pahiy) MAP (Map Division}, SUB. (Subdivision}. PARCEL, TENANT).

Rea-son(s) for Comptaint.

gnature of Complainant or Agent,




ve etement of a condominium corporation is
Zture as a privately owned and operated

mrunity whose activities are directed internaliy.

¢ the infermation received during the pubtic

igs, it became apparent ihat the first two years
arporation’s existence are the most critical. it
ting this period that the framework of the
ration is created and precedents are set which
often have a long-term effect on the owners.

of the responsibility for creating a successful
minium community rests with the developer. it
vho creates the corporate structure and who
ore has the greatest impact. The developer
cepts the respansibility for the community he
eated should communicate as effectively as

ile with the owners. This enables the

foper to determine where the problems in the
ct'are and lets purchasers know that the
velgper has some concern about their comfort
sfaction.

tds end information

ually impossible for a group of

perienced individuals to step in as members of

ard and commence running a corporation,

ssistance is necessary at the initial stages

& developer, who also has a vested interest in

Uring the project's success. It was repeatedly

ationed by condominium groups that ene of their

sbserious problems was the lack of information

could assist the new Board of Directors,

out'the project itself including such items as who

dintenance contractors are, what warranties

dilable, what mechanical and electricat

ms are in the project, and who is available, if

&, from the developer’s business for

thce. Because of difficult start-up problems

evelopers, many owners may be over-anxious

remove the developer's influence entirely from the
d-as soon as possible. This can be a mistake.

the person who put the project together and who

iccess to all those who were involved in it, he

infact, be of valuable assistance to a board. As

e __board members have indicated, any of the

s who were most satistied with condominium

'3 were in corporations where the developer-

thaser relationship was co-operative and

Srmative. Greater emphasis should be directed

rds this end by the parties involved.

40N 9b(1) of The Condominium Act reguires that
geting of owners be held by the developer within
ays after he has transferred ownership of more
0 per cent of ihe units. Section 15b(1)
des owners and mortgagees the right to

ga!e_ the records of the corporation retating to
'Spasition of money paid by an owner through
Mon expenses, (From the time a purchaser
Omes‘ an owner, Section 15b of The
o minium Act gives him the right of access to

Orporation's records).

These two sections deal with separate arcas of con-
cern to condominium owners, One of the problems
encounterad in applying Section 15b(1) is the lack
of definition for the word "records”. The reason
these two sections should be tied together is that
the "turn-over” meeting of owners referred 1o in
Section 9b(1) shoutd be expanded to include the
provision of enumerated documents to the first
owner-represenied Board of Directors. The
documents which a developer would be required to
turn aver 1o the owner's Board should also
constitute “records” within the context of Section
15b. :

Recommendation No. 59:

The Condominium Act be amended t¢ require that a
developer or his representatives provide the
following items at the turnover meeling of the
corporation referred fo in Section 9h:

A. Warramties and guarantees on all "equipment”
for the commeon elements or any other item for
which the corporation is required ta provide
maintenance ¢r repair {see chapter on
Construction),

Warranties and Guaiantees on items within the units
for which the unit owner bears responsibility should
be turned over to the owner on gccupancy of the
unit cr on completion of the sale transaction.

B. As-built architectural, structural, engineering,
eletrical, mechanical and plumbing plans, plus
underground site services, site grading, drainage,
cable television and landscaping, which are part of
the condominium property and for which the board
has responsibility of repair and maintenance.

C. Copies of all contracts and agreements entered
into by the developer which affect the corporation,
including service contracts, management coriract,
site plan agreement, insurance agreemeits, and
easemenis or licenses.

D. A financial statement prepared no eartier than 39
days prior to turnover for the period from
registration lo not less than 30 days prior to the dale
of the statement. The statement should include the
depreciation pericd of capital equipment for the
common elements, budget, balance sheet of income
and expense, and all financial records necessary to
prepare the financial statements.

E. A table showing the maintenance responsibilities
as a schedule (see Charl 5 for an example),

F. Bils of sale or transfers for all furnishings. equip-
ment. elc., which are not part of the common
elements.

G. Current documentation — declaration, descrip-
tion. by-laws, rules and regulations.

H. Minute books of corporation and corporate seal.




‘Recommendalion No. 60:

‘he Condominium Act be amended to define the
vord “records” to include items in Recommendation
‘0. 59 bul niot limit the delinition to those items. In
daition to ftems in Recommeandation No. 59, the
efinition of “records” should include any financial
aports supplied by the corporation’s manager, min-
tes of annual meetings and board meetings, any
sndments 1o documentation passed by the
corporation, and all notices of meetings.

‘here are several sections in The Condominium Act
nd in the regulations to The Condominium Act
avhich imply that every condominium corporation
réquires a corporate seal. Ye!, nowhere In the
ggistation is it specifically required. Some examples
are Section 8a(2), which requires a lease of the
‘tommaon elements 1o be under seal, and Forms 6b, 7
nd 8 of Reg. 98.

_B’ecommendalion No. 61:
:The Condominium Act be amended to require that
very condominium corporation have a corporate

rablems of "sweetheart” contracts

s not uncommon for & development firm to
‘contract with its own subsidiary company to provide
services to the condominium corporation at highly
dvourable rales to these companies, an excessive
‘cost which must be borne by the corparation until
He contract expires. One example of such a
sweetheart” contract is an Ontario developer who
énted condominium corporation facilities including

ace and hot water to a subsidiary at below market
ental and charged the condominium corporation
tHe market rate for use of the laundry machines.

In other instances, prior to registration, the
evetoper may sign a contract with a service
ompzny that gives the corporation incompetent or
neconomical services. Any time a developer makes
& bad deal with a service company prior to
registration, the condominium corporation is stuck
with a business relationship it prebably would not
have approved if its Board of Directors had been in
tantral at the time of contract negotiation.

'ecommendation No. §2:
he Condominium Act be amended to provide that

or longer than 18 months from registration unless
atified by a board elected by purchasers. This,
However, should not replace the owriers’ rights to
g&rminate a management contract pursuant to
Section 15(a). )

O contract entered into by the developer's board be

Pesponsibitities of the board

Once the board is in place and all the information
has been turned over by the developer, the board
must clarify its responsibilities and obligations in
terms of The Condominium Act and the documents
governing the corporation. The following are the
major duties and responsibilities of the board:

1) Ensuring proper maintenance of the common
elements and facilities.

" 2) Keeping proper financial records.

3) Preparing budgels and setting common expense |
fees.

4) The formulation of rules and regulations and
by-taws.

5) Approving any legal action against owners who
fail to pay their common expense fees or who do
not abide by the condominium documentation,

6) Enforcing compliance with the documentation.

7) Choosing & lawyer and recommending an
auditor (see chapter on Financial Management).

8) Employing qualified property managers,
independent contractors or employees, and
supervising their work.

9) Appointing committees and assisting them in
their tasks, particularly in larger corporalions.

10) Overseeing the development of recreational and
social programs 1o meet the needs of the owners.
11) Ensuring adequate insurance coverage.

12} Notifying owners of assessments and meetings
which require the owners to vole.

13) Ensuring that all employees of the corporation
are fidelity bonded. '

14) Representing the interests of the owners in mat-
ters dealing with common elements.

i5) Communicating with the owners so that the cor-
poration’s business is conducted in an atmosphere
of openness and trust.

A newly elected board should define the ‘
responsibifities of its officers and elect its membears
to the offices for which they are most qualified. The
president is the senior officer and presides at ali
meetings of the board and owners. The vice- C
president takes over the president’s duties when the
president is unable to fulfitl them. The secretary is
responsible for transcribing and distributing minutes
of meelings, keeping an accurate minute book,
maintaining the official records of the corporation,
handling proxies assigned to the board, ensuring
that notices of meetings are given, fiting of
amendments to documents and communicating
board activities 1o the owners. As soon as possible
after the election of a board, the secretary should
notify the owners of the names of the board
members, committee chairmen and their addresses
and phone numbers. The treasurer, before the
beginning of the corporation’s fiscal year, is
responsible for preparing the annual budget which
is presented to the board. It is his responsibility to
ensure that the corporation operates within its
budget. '




‘he treasurer should maintain the financizl records

“of the corporation and prepare the monthly state-

ments of receipts and disbursements, including a list
f delinguent owners and ensuring that action is

taken against them. The treasurer should also

rrange for the annual audit of the corporation and

enerally be able to handle all inquiries of a

riancial nature.

ne board of directors also bears responsibifity for

chieved by utifizing the "farm system”. By this
ethod the board creates committees to assist the
rd in Uts daily operations (for example, the

ce and social committees). From this

mittee system the board can find other owners
ithin the carporation who are prepared to actively
siticipate in the ongoing affairs of the corporation.
he committee system serves a dual purpose. It
ains those who might eventually be prepared to

' a role on the board of directors and it
vides an opportunity for an existing board to
&in the assistance of interested owners.

otection for board of directors

Since The Condeminium Act spacifically excludes
application of The Corporations Act, the extent
frectors’ liabilities are not, at present,

fmined by statute.

e [ob of serving on the board of directors of a
andominium corporation can be cnerous, as well

satisfying. The duties of the corporation, as set
Lin The Condoeminium Act, are to manage the
operty and assets of the corporation,

der The Corporations Act of Ontario, the manner
andling corporation business and the legal
ponsibility of members of the board of directors
learly set out. Under The Condominium Act,
Owever, this is not the case. The liability which

d, in fact, attach to condominium board

£rs would have to be decided on the basis of
mmon law principles.

& majority of condominium declarations ar by-
provide that the members of the board shall be
demnified by the members of the corporation for
¢t carried out by them, pravided the board
bers have not acted unlawfully or with wiltful

Eectl. The Study Group feels, however, that this
Protaction is inadequate.

nification js an after the fact protection. It

‘d' be better to avoid law suits in the matter in
first place.

mmendation No. §3:

ondominium Act be amender {o provide that
dmembers bo excufpted for any act done in

faith in the carrying out of their duties as
ilied in the declaration and by-laws,

fa

i also became apparent during the course of the
hearings that many boards, while carrying out their
intentions in a fair and reasonable manner, were
doing so without proper procedure, or an
interpretations of a statute and documenis which
were not legally sound. Many consumer groups
expressed their concern over their lack of expeortise
in dealing with the Act and documents. One brief
even suggested that all condominium corporations
be required to have legal counsel, The Study Group
is not prepared to make & recommendation of that
nature mandatory, but we do feel many boards
would find that legal advice on varioys matters
would be of great assistance, Although many
corporations expressed their concern ahout the cost
of retaining legal counsel, proper use of a lawyer
can save money in the leng run. Legal services will
normally cost more in stop-gap procedures than on
& continuing preventative basis,

Many briefs stated that although their corporations
would like to retain & lawyer, they did not know how
to find one with the proper expertise. This is one of
the roles which could be filled by local
condominium associations. An effective local
association could be valuable in directing board
members not anly to competent counsel but also to
accountants, management firms, independent
contractors and municipal and provincial officials
involved in the condominium fieid.

The corporation and legal actions

The pawer to sue

itis clear that a condominium corporation has the
power to sue if a contract with the corporation is
breached by another party.

Section 26 of The Interpretation Act vests in a
corporation the power to sue and be sued, and
exempts individual members of the corporation from
personal liability for its debts, obligations or acts, if
these powers do not contravene the provisions of
the Act incorporating the corporation.

A slight ambiguity arises with respect to an asset of
the corporation. The corporation has the power
under Section 9(15) of The Condominium Act to
own real and personal preperty and under The
Interpretation Act would therefore have the power to
sue if the property is damaged,

However, under 9(18), owners of the corporation
share its assets in their respective cornmaon interest
proportions. 1t is not clear whether ihis means that
the owners of the corporation would have to join in
any law suit with respect to these assets, or whether
the condominium corporation is acting as a trustee
on behalf of the owners.

The situation is clearer with regard to common ele-
ments. Under Section 9(18) of The Condominium
Act, the corporation may bring any action with
respect to the common clements. If the common
elements become darnaged, the condominium
corporation may bring an action.
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problem arises with respect to common elements
were incomplete ar improperly built by the

ijder. The condominium corporation itself was not
arty to any agreament with the builder as to what
Jmon elemants were to be supplied or the quality
vorkmanship to be provided and so has difficulty
fiowing that the builder owed a duty to it.

stwithstanding this problem, in the case of
tenac Condominium Corporation No. 1 vs. Jog
iocchi and Sons Ltd. the condominium
grporation was permitted to bring an action with
sect to construction deficiencies in the common
eloments. In this case, it was considered prudent 1o
ave included, as plaintiffs, the unit purchasers as &
: for if the condominium carperation did not
s& the power to sue for construction deficiencies,
A the unit owners as a group might have had the
awer.

problem arisas with this technique because, if the
4518 of the clzim is that the builder represented
AdEthere would be certain items included in the
mon elements, then the only people constituting
heclass of plaintiffs would be those who originally
trchased from the builder. Subseqguent owners
vould not be a part of the class.

e class action is the proper vehicle for legal
tion based upon deficiencies then surely the
veries from the builder belong to those
wechasers, not 1o the owners on resate end not to
he condominium corporation.

ie Condominium Act gives the corporation the

¥ to manage the affairs of the corporation. This
mplies both rights and responsibilities with which
He board is charged. In any community of this type,
unit ownership is constantly changing and all the
hers may not be parties to the contract with the
party with whom there is a dispute. Thus, there must
e'a vehicle through which the rights of all the
owners affected by such a dispute can be resolved.
the only alternative available to achieve a
solution is by legal action, then it should be the
condominium corparation which represents all the
vners where their interests are affected. In a
ondominium community the individual owners’ lack
ol privity should not be an issue,

e rights to legal action between owners and the
Corporation and the corporation and "outsiders”
should be clearly spelled out in The Condominium
t. Condominium corporations should be able ta
present ali owners without having to resort 1o
court applications to determing if they must proceed
by way of a class action.

Recommendation No. 64:

he Condominion Acl be amended to provide that
the condominium corporation may act as a
representative of the unit owners with respect o the
common elements, the corporation’s assets and two
Or more of the units in the corporation,
norwithstand.‘ng that the corporation was not a party
Uithe contiact on which the action is brought.

The power lo be sued

The situation with regard to the rights of a4 claimant
against the condominium corporation is even more
unclear.

The condaminium corporation may be sued for a
breach of contract and if the action arises as a
resuit of a breach of duty as an occupier of land, the
condominium corporation is deemed to be the
occupier of the common elements {according to The
Interpretation Act and Section 7{12) of The
Condominium Act.

Howaver, it is unclear whether or not there is a dis-
tinction between the condominion corporation's
obligations as an occupier of the common elements
and genera! tort (civil wrong) liabitity.

1t may be that & solicitor for a plaintiff will have to
distinguish between these liabilities and sue 1he
corporation onty if there is & tort resulting from its
obligation as the occupier of the common elements.
The solicitor might have 1o sue the unit owners as &
class if there is some other tort, such as libel
resulting from a statement in the condominium
newsletter.

Recommaendation No. 65: ]

The Condominium Act be amended to provide that
the condominium carporation may be sued as repre-
sentative of the unit owners as a class.

Under Section 9{17), & judgment for the payment of
money against the corporation is also a judgment
against each owner at the time the causs of action
arose. In the event the claimant wins, he can hope
that the condominium corporation pays. Otherwise,
the sherifi’s office would seize the corporation’s
assets and probably the bank accounts, in spite of
arguments that the carporalion is merely holding
this money in trust for the unit owners.

In this sense, the owners of the condominium
corporation do not have the limited liability
protection of The Interpretation Act.

If the condominium pays, it may levy a special
assessment against each current unit owner or take
money out of operating revenue, which would
amount to the same thing.

If there are Insufficient assets, the claimant may pro-=
ceed against the unit owners at the time the cause
of action arose. In this situation, the unit owner who'
may be a former unit owner, would be responsible
for a portion of the judgment in the same proportion:
as was allocated to this unit in the common expense
allocation in the declaration without limitation. 1t is
thus possible for the amount recovered from the
unit owner to be more than the value of his unit.
This emphasizes the value of having a good
condominium liabitity insurance pelicy {refer to
chapter on Insurance). '




o make the situation more complicated, thare is
the following statement in Frontenac Condominium
Corporation No. 1. vs. Joe Macciocchi and Sons
Limited, "There is no limited liability protection for
the owners, as is normally understood. |f .

made against the corporation, each unit owner is
responsible for a percentage of the judgment which

the same as his percentage for sharing the
cormmon expenses.”

This quote implies that the interpretation of the

egisfation, that it was the unit owners at the time

he cause of action arose who were liable, is not the
se.

irrently, Section 9(17) creates great difficulty for
editors who must recover money owing to them

y:the registration of a writ of execution. The
egistration of a writ of execution in the Sheriff's
Office entitles a creditor to seize the assets of a
gment debtor. The registration of a writ against
€'to the property enables the creditor to recover
e money owed to him at the time the unit is dealt

ed units at the time the cause of action arose, it
ses great additional expenditures in time and
hey on the creditor who is required 1o trace
iduals who may no fonger be the owners of the

e of the difficulties facing Ontario's
ominiums is the inability to borrow money from

a creditor is faced with in attempling to
ver money that a court has decided is owing to

Could lead to increased problems for Ontario’s
tidominiwm corporations.

ecommendation No. 66:

» Condominium Act be amended to provide that a
‘Lament against a condominium corporation is
eemed o he 4 judgment against the owners at the

I the judgment.

ndominium feeatings :
€ Operation of a condominium corporation
€Qquires owner participation at various levels.
8rs must learn to co-exist in d community in
h-their daity lives are samewhat regulated by a
Ute and subordinate documents. Owners who
g fesponsibility towards the condominium
Poration attend gencral meetings 6f the owners
Ote on issues brought before them by their

tof directors or other owners. Many owners
Blay a more active rale in the condominium's
on become mermbers of the board of
ctors and attend directors’ meetings.

a judgment

At the public hearing and in hriefs presented. many
directors and owners said that confusion often
existed at meetings because owners were not
familiar with methods of funning meetings. This is
understandable, especially in the early stages of a
corporation’s existence, since most owners would
not be exposed in their ctaily lives to meetings
requiring clear structure and efficient procedures.

Many corporation briefs, for example, expressed
concern over owner apathy. They claim it is nearly
impossible to get owners out to meetings o deal
with issues only they can vote upon and which
require high voting percentages. The condominium
owners’ participation to date seerns to ba reactive to
particular issues, rather than one of ongoing interest
in the community in which they live, Howsver,
owners are far from the only group at fault, for
problems also arise from disarray within a board or
interference from a developer.

Since the Study Group was charged with bringing
forth a package of measures 1o improve
condominium living, many of the comments here are
not properly the subject of tegislative amencdments.
Rather, they are often designed to give guidance to
those carporations experiencing difficulties, For this
reason. it is worthwhife to outline the conduct of
directors’ meetings, owners’ general meetings. and
annual meetings.

Directors® meelings and annual meetings

The frequency of board meetings should be deter-
mined by its members. This decision will depend on
the size of the corporation, the type of corporation
and the amount of work 1o be done by the board.
Far every hoard meeting, the owners should pe
notified of the time and place and be invited 0
attend, except for discussions of disciplinary
actions, when necessary. Such notification not only
allows owners to exercise their right to participate,
but encourages an atmosphere of open
communication, which board members should
always strive for. Convincing owners that they are
needed at meetings is crucial. Owners must bs
shown that their participation will pay off in the long
run,

As well as personal communication, & corporation
newsletter, for example, is a very eflective means of
communication between boards and owners. A
newsletter can be uysed 1o publicize the agenda for
the board meeting in advance and request owners to
submit in writing any matters they might wish the
board to discuss. Once owners Know they are
welcome, the board should use its best efforts to-

make the experience rewdarding for those who do
attend.

In the case of annual meelings, advance publicity of
the meeting and of the names and qualifications of
those seeking election may stimulate interest and
attendance. Again, the newsletter or persona! com-
munication are both useful.
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§llowing procedural guidelines might be consi-
Cfor both directors' meetings. and annual

fgs:

tart punctually _‘

sure Directors have had an opportunity to re-
the agenda and any back-up materials so that
e informed tor discussions

the meeling to order

retary reads the minutes of the previous meet-
d deals with business arising from them (a
didea is to distribute the minutes pricr to the
ting for review, time can also be saved by &
jan to dispense with reading of minutes and to
apt them as written)

art from the treasurer

art from the property manager

port from the auditor

immitlee business (either standing or special
ttees)

[ with new business

ments from owners

tor sdiournment at the beginning to encourage
oving the meeting along in & business-like way)

nd as quickly and theoroughly as possible.

ice of meetings :
tions 9a(5) and 9a(6) of The Condominium Act
ith providing notice of meetings to owners
mortgagees, and identify which owners are
led to receive the natices.

t'_he'pub!ic hearings, concern was expressed by

g notice must be effected on the owners and
agees, eithar personally or by prepaid post.

e

vise, a prolonged, non-productive meeting wifl

i e_gtors and owners that under existing legislation,

Wainberg, Wainberg's Company Meetings including Rules of Order, 2nd ed. {Toronte: Canada Law
dok Co., 1969) 230 pages including table of cases, glossary, forms and index. The only Canadian work
2aling directly with rules for company meetings. Henry M. Robert 11, ed., Robert’s Rules of Order Revised
W York: Willilam Morrow and Co., 1971) 323 pages, including table of rules, plan of sludy with lessens

‘“'_1& and index. This book has for many years been the standard guide to the rules of parliamentary pro-

Service of notice personally requires that each
owner be served in person; as proof, an affidavit that
service was elfected must be sworn by the person
serving the notice. H there is more than one owner
of a unit; hushand and wife, for example, each must
be personally served.

Services of notices by prepaid mail to the owner and
mortgagee #lso requires a separate letter tor each
owner. The cost of sending these notices by mail
can add substantially to a condominium
corparation’s budget.

Under the exisling legislation there is also no
control over abseniee owners, who may rent their
units without notifying the corporation of their
addresses. Although there is no requirement that a
corporation scrve owners or mortgagees at other
than their addresses shown an the register, many
boards feel they must seek oul the absentee owners.

Recommendation No. 67:
The Condorniniurn Act be amended to permit a
board of directors to give nolice to owners by
delivery of the notice to the vnit. The requirement of
service by pre-paid mail or personally would apply
only when service Is being effected on a mortgagee
or owner who has notified the corporation of his
address and is not in occupancy.

Meeling of cwners
A condaminium corporation is reguired to hold the
first annual mesting not later than three months
after title to 50% of unils has been transferred by the
developer to the purchasers, and the next annual
meeting not more than 15 months thereafter,

Under the existing legislalion, there is no
requirement that information be disclosed to the
owners, but it is required that they be notified of any
business to be dealt with at the meeting. Unless the
Board of Directors so chooses or it is set out in the
condominium’s documents, no financial or
background information need be made available in
advance. : :

e observed by Congiess {the fact that it is an Ameiican lext does not prectude its application in




